Human Life Amendment — proposals and effects
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Few people remember that, for eleven years after the Roe decision, Congress saw thirteen
Human Life Amendment proposals. Congress voted on only one of these, and, of course,
voted it down. Now, as the anniversary of the Dobbs decision approaches, it’s time to take a
second look. In fact one will readily recognize that Dobbs gave us the effect of one of those
proposals already. That shows us how far-ranging these amendments would have been in
actual effect.

The abortion decisions

In 1973, the Supreme Court found a Constitutional “right” to abortion in two cases it decided
that term. Everyone remembers the first: Roe v. Wade, 410 U.S. 113 (1973). They have
forgotten another case, Doe v. Bolton, 410 U.S. 179 (1973). The Court handed down
decisions in those two cases on the same day — January 22, 1973. If anything, the Doe case
had the greater consequence. Roe merely made it unconstitutional to try a woman criminally
for having an abortion. Doe made it unconstitutional to regulate abortion in any manner. The
case involved a Georgia statute that required a woman seeking abortion to obtain:

» The opinion of a physician that an abortion was medically necessary to preserve the
life and health of the mother, or that the baby was likely to be born with a “serious”
defect, or that her pregnancy resulted from a criminal act,

e Second and third opinions of other physicians confirming that of the performing
physician, and

o The approval of a special committee of medical staff at the admitting hospital.
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Even that wasn’t good enough for the Blackmun Court at the time. So those arguing for the
“exceptions,” had those exceptions in force under the Georgia law. The Doe case came

close to making abortion available for any reason or no reason. Without a doubt the United
States, for forty-nine years, had the most permissive abortion regimen in the civilized world.

Dobbs changes all that

In contrast, Dobbs v. Jackson Women’s Health Organization, 597 U.S. __ (2022), holds
that the Constitution does not guarantee any right to abortion. With that, States are free to
regulate or forbid abortion, or not, as their legislatures and courts see fit. States have
responded with a dizzying variety of laws. None of this has made more than a slight dent in
abortion in the United States today. Nor did we expect it to when the decision came down.
Women can and do travel to States with more permissive abortion regimes. “Abortion
tourism” makes abortion available to any woman with can drive, or afford a bus or rail or
plane ticket. This map from NBC News will give the current state of abortion law, so long as
NBC will update it.

Last term, the Supreme Court denied review of a case involving the Reproductive Privacy
Act of 2019 in Rhode Island. So the Supreme Court, though it found no right to abortion, has
not yet found a right to /ife, either. That's why it’'s time to consider a Human Life Amendment,
to spell out that right to life.

Congress and the States shouldn’t have to amend the Constitution to preserve human life.
That was the understanding for most of American history, as Justice Sam Alito noted in the
Dobbs opinion. But the attitude of Justice Brett Kavanaugh is likely to prevail: that elected
representatives should settle this issue. Only with a Human Life Amendment can they do
that.

Previous attempts at a Human Life Amendment

A National Committee for a Human Life Amendment exists — or at least existed in 2004.
They have maintained the text of various Human Life Amendment proposals up to that year.

Various Members of Congress have proposed no fewer than thiteen Human Life
Amendment candidates from 1973 to 1983. This list includes these proposals that would
have achieved the same effect as Dobbs. The Hatch (1981), Hatch-Eagleton (1983), Noonan
(1975), Scott (1975), and Whitehurst (1973) proposals fall into this category. The part about
“federal jurisdiction” refers to the jurisdiction of the federal government over territories and
“Clause 17 places.” (That last includes the District of Columbia and all “forts, magazines,
arsenals, dockyards, and other needful buildings” on Federal land.)
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All the other eight proposals actually forbid abortion. Two explicitly allow a life-of-the-mother
exception. The rest do not — but on some proposals like the brief Paramount proposal of
1979), one could make a reasonable case for that exception to a sympathetic Court.

The best Human Life Amendment

Of all the proposals advanced thus far, the Burke Human Life Amendment shows the
greatest promise.

It reads:

SECTION 1. With respect to the right to life, the word “person,” as used in this article
and in the fifth and fourteenth articles of amendment to the Constitution of the United
States, applies to all human beings, including their unborn offspring at every stage of
their biological development, irrespective of age, health, function, or condition of
dependency.

SECTION 2. No abortion shall be performed by any person except under and in
conformance with law permitting an abortion to be performed only in an emergency
when a reasonable medical certainty exists that continuation of pregnancy will cause
the death of the mother and requiring that person to make every reasonable effort, in
keeping with good medical practice, to preserve the life of her unborn offspring.

SECTION 3. Congress and the several States shall have power to enforce this article
by appropriate legislation within their respective jurisdictions.

By defining what a person is, Section 1 provides some much-needed clarification. It might

cause an argument that a legal entity does not enjoy the protections of freedom of speech, or

of liberty or property, that a natural person enjoys. But because any legal entity has a person
or persons as owner(s), that strikes us as a distinctly minor hazard.

Section 2 has the real meat. It sets forth the life-of-the-mother exception and requires a
medical provider to make a good-faith effort to save the baby’s life anyway. Cases of
intrauterine surgery demonstrate that such efforts are not only possible, but could easily
command the respect and admiration of doctors of good heart.

Section 3 is an attempt to preserve federalism by asking a State to enforce the amendment
within its own jurisdiction. Like the five “back to the States” proposals, this section seems to
refer to Clause 17 places. Because this amendment is a prohibition against “persons,” and
not “the United States or any State,” this might be appropriate. But perhaps “Congress shall
have the power to enforce this article by appropriate legislation” would fit better.

How likely would it pass?
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The Burke Human Life Amendment could not pass immediately. As few as thirteen States
could object, and the NBC “Abortion Map” shows twenty-six likely to balk. And these are only
the current “Abortion Tourist Traps” or States forming contiguous “Abortion Blocs.” Add in the
States that do not restrict abortion as completely as Burke would, and we have a problem.

But the problem might not last. Already birth rates in the United States as a whole have fallen

below replacement level. A population decline might result — and many who die will be the
childless. Those who would want a Human Life Amendment would have most of the children
— possibly all of them. Within a generation, pro-life voters would effectively inherit their States
and elect pro-life legislatures, Representatives, and Senators. With these they could have
their Human Life Amendment proposed, then ratified, in relatively short order.

They might also pass other Amendments that would make the Constitution a stronger
guarantee of life, liberty and property. CNAV will explore these in later installments.
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