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NOTE.

The system which I have followed in compiling the volumes of Madison’s writings
has been to include those which narrate events important to American history, those
which show his agency in such events, those which expound the Constitution of the
United States, and those which illustrate his private life and character. The progress of
the Revolution, the formation of the Constitution, the constitutional crises of 1798 and
1832, the struggle for neutrals’ rights, the economic and social conditions surrounding
a Southern planter and slaveholder are the chief subjects which are illuminated by
these pages. Many of the papers have never been printed before and all of them are
printed from original sources where such exist. A few have been available only from a
previously-printed record. Such are his speeches in the Virginia convention which
ratified the Constitution in 1788 and in the early congresses; but such important state
papers as his vital instructions when he was Secretary of State, while most of them
had contemporaneous publication, are here given with accuracy from the official
record, and few of them were given accurately in their previous publication. In
determining what papers should be included I have resisted the temptation to select
newly-discovered letters rather than better known but more important papers.

Since my work began a number of additional sources of material have been opened to
me, and for this courtesy I have made acknowledgment in the appropriate places; but I
wish to record separately my indebtedness and gratitude to the Chicago Historical
Society, whose great collection of Madison papers, second only to that which the
Federal Government owns, has been freely placed at my disposal and freely made use

of.
G. H.

Washington, 4April, 1910.
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CHRONOLOGY OF JAMES MADISON.

1819-1836.
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THE WRITINGS OF JAMES MADISON.

TO ROBERT WALSH.

Montpellier, Nov' 27 1819. Mad. Mss.

Dear Sir,—

Your letter of the 11th was duly recd and I should have given it a less tardy answer,
but for a succession of particular demands on my attention, and a wish to assist my
recollections, by consulting both Manuscript & printed sources of information on the
subjects of your enquiry. Of these, however, I have not been able to avail myself but
very partially.

As to the intention of the framers of the Constitution in the clause relating to “the
migration and importation of persons, &c” the best key may perhaps be found in the
case which produced it. The African trade in slaves had long been odious to most of
the States, and the importation of slaves into them had been prohibited. Particular
States however continued the importation, and were extremely averse to any
restriction on their power to do so. In the convention the former States were anxious,
in framing a new constitution, to insert a provision for an immediate and absolute stop
to the trade. The latter were not only averse to any interference on the subject; but
solemnly declared that their constituents would never accede to a Constitution
containing such an article. Out of this conflict grew the middle measure providing that
Congress should not interfere until the year 1808; with an implication, that after that
date, they might prohibit the importation of slaves into the States then existing, &
previous thereto, into the States not then existing. Such was the tone of opposition in
the States of S. Carolina & Georgia, & such the desire to gain their acquiescence in a
prohibitory power, that on a question between the epochs of 1800 & 1808, the States
of N. Hampshire, Mass'™ & Connecticut, (all the eastern States in the Convention,)
joined in the vote for the latter, influenced however by the collateral motive of
reconciling those particular States to the power over commerce & navigation; against
which they felt, as did some other States, a very strong repugnance. The earnestness
of S. Carolina & Georgia was farther manifested by their insisting on the security in
the V article, against any amendment to the Constitution affecting the right reserved
to them, & their uniting with the small states, who insisted on a like security for their
equality in the Senate.

But some of the States were not only anxious for a Constitutional provision against
the introduction of slaves. They had scruples against admitting the term “slaves” into
the Instrument. Hence the descriptive phrase, “migration or importation of persons;”
the term migration allowing those who were scrupulous of acknowledging expressly a
property in human beings, to view imported persons as a species of emigrants, while
others might apply the term to foreign malefactors sent or coming into the country. It
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is possible tho’ not recollected, that some might have had an eye to the case of freed
blacks, as well as malefactors.1

But whatever may have been intended by the term “migration” or the term “persons,”
it is most certain, that they referred exclusively to a migration or importation from
other countries into the U. States; and not to a removal, voluntary or involuntary, of
slaves or freemen, from one to another part of the U. States. Nothing appears or is
recollected that warrants this latter intention. Nothing in the proceedings of the State
conventions indicates such a construction there.2 Had such been the construction it is
easy to imagine the figure it would have made in many of the states, among the
objections to the constitution, and among the numerous amendments to it proposed by
the State conventionsl not one of which amendments refers to the clause in question.
Neither is there any indication that Congress have heretofore considered themselves
as deriving from this Clause a power over the migration or removal of individuals,
whether freemen or slaves, from one State to another, whether new or old: For it must
be kept in view that if the power was given at all, it has been in force eleven years
over all the States existing in 1808, and at all times over the States not then existing.
Every indication is against such a construction by Congress of their constitutional
powers. Their alacrity in exercising their powers relating to slaves, is a proof that they
did not claim what they did not exercise. They punctually and unanimously put in
force the power accruing in 1808 against the further importation of slaves from
abroad. They had previously directed their power over American vessels on the high
seas, against the African trade. They lost no time in applying the prohibitory power to
Louisiana, which having maritime ports, might be an inlet for slaves from abroad. But
they forebore to extend the prohibition to the introduction of slaves from other parts
of the Union. They had even prohibited the importation of slaves into the Mississippi
Territory from without the limits of the U. S. in the year 1798, without extending the
prohibition to the introduction of slaves from within those limits; altho’ at the time the
ports of Georgia and S. Carolina were open for the importation of slaves from abroad,
and increasing the mass of slavery within the U. States.

If these views of the subject be just, a power in Congress to controul the interior
migration or removals of persons, must be derived from some other source than Sect
9, Art. 1; either from the clause giving power “to make all needful rules and
regulations respecting the Territory or other property belonging to the U. S. or from
that providing for the admission of New States into the Union.”

The terms in which the 1% of these powers is expressed, tho’ of a ductile character,
cannot well be extended beyond a power over the Territory as property, & a power to
make the provisions really needful or necessary for the Gov' of settlers until ripe for
admission as States into the Union. It may be inferred that Congress did not regard the
interdict of slavery among the needful regulations contemplated by the constitution;
since in none of the Territorial Governments created by them, is such an interdict
found. The power, however be its import what it may, is obviously limited to a
Territory whilst remaining in that character as distinct from that of a State.

As to the power of admitting new States into the federal compact, the questions
offering themselves are; whether congress can attach conditions, or the new States
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concur in conditions, which after admission, would abridge or enlarge the
constitutional rights of legislation common to the other States; whether Congress can
by a compact with a new member take power either to or from itself, or place the new
member above or below the equal rank & rights possessed by the others; whether all
such stipulations, expressed or implied would not be nullities, and so pronounced
when brought to a practical test. It falls within the Scope of your enquiry, to state the
fact, that there was a proposition in the convention to discriminate between the old
and new States, by an Article in the Constitution declaring that the aggregate number
of representatives from the States thereafter to be admitted should never exceed that
of the States originally adopting the Constitution. The proposition happily was
rejected. The effect of such a discrimination, is sufficiently evident.

In the case of Louisiana, there is a circumstance which may deserve notice. In the
Treaty ceding it, a privilege was retained by the ceding party, which distinguishes
between its ports & others of the U. S. for a special purpose & a short period.1 This
privilege however was the result not of an ordinary legislative power in Congress; nor
was it the result of an arrangement between Congress & the people of Louisiana. It
rests on the ground that the same entire power, even in the nation, over that territory,
as over the original territory of the U. S. never existed; the privilege alluded to being
in the deed of cession carved by the foreign owner, out of the title conveyed to the
purchaser. A sort of necessity therefore was thought to belong to so peculiar &
extraordinary a case. Notwithstanding this plea it is presumable that if the privilege
had materially affected the rights of other ports, or had been of a permanent or durable
character, the occurrence would not have been so little regarded. Congress would not
be allowed to effect through the medium of a Treaty, obnoxious discriminations
between new and old States, more than among the latter.

With respect to what has taken place in the N. W. Territory, it may be observed, that
the ordinance giving its distinctive character on the Subject of Slaveholding
proceeded from the old Congress, acting, with the best intentions, but under a charter
which contains no shadow of the authority exercised. And it remains to be decided
how far the States formed within that Territory & admitted into the Union, are on a
different footing from its other members, as to their legislative sovereignty.

For the grounds on which ? of the slaves were admitted into the ratio of
representation, I will with your permission, save trouble by referring to No. 54 of the
Federalist. In addition, it may be stated that this feature in the Constitution was
combined with that relating to the power over Commerce & navigation. In truth these
two powers, with those relating to the importation of slaves, & the Articles
establishing the equality of representation in the Senate & the rule of taxation, had a
complicated influence on each other which alone would have justified the remark, that
the Constitution was “the result of mutual deference & Concession.”

It was evident that the large States holding slaves, and those not large which felt
themselves so by anticipation, would not have concurred in a constitution, allowing
them no more Representation in one legislative branch than the smallest States, and in
the other less than their proportional contributions to the Common Treasury.
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The considerations which led to this mixed ratio which had been very deliberately
agreed on in Apl., 1783, by the old Congress, make it probable that the Convention
could not have looked to a departure from it, in any instance where slaves made a part
of the local population.

Whether the Convention could have looked to the existence of slavery at all in the
new States is a point on which I can add little to what has been already stated. The
great object of the Convention seemed to be to prohibit the increase by the
importation of slaves. A power to emancipate slaves was disclaimed; Nor is anything
recollected that denoted a view to controul the distribution of those within the
Country. The case of the N. Western Territory was probably superseded by the
provision ag™. the importation of slaves by S. Carolina & Georgia, which had not then
passed laws prohibiting it. When the existence of slavery in that territory was
precluded, the importation of slaves was rapidly going on, and the only mode of
checking it was by narrowing the space open to them. It is not an unfair inference that
the expedient would not have been undertaken, if the power afterward given to
terminate the importation everywhere, had existed or been even anticipated. It has
appeared that the present Congress never followed the example during the twenty
years preceding the prohibitory epoch.

The expediency of exercising a supposed power in Congress, to prevent a diffusion of
the slaves actually in the Country, as far as the local authorities may admit them,
resolves itself into the probable effects of such a diffusion on the interests of the
slaves and of the Nation.

Will it or will it not better the condition of the slaves, by lessening the number
belonging to individual masters, and intermixing both with greater masses of free
people? Will partial manumissions be more or less likely to take place, and a general
emancipation be accelerated or retarded? Will the moral & physical condition of
slaves, in the mean time, be improved or deteriorated? What do experiences and
appearances decide as to the comparative rates of generative increase, in their present,
and, in a dispersed situation?

Will the aggregate strength security tranquillity and harmony of the whole nation be
advanced or impaired by lessening the proportion of slaves to the free people in
particular sections of it?

How far an occlusion of the space now vacant, agSt. the introduction of slaves may be
essential to prevent compleatly a smuggled importation of them from abroad, ought to
influence the question of expediency, must be decided by a reasonable estimate of the
degree in which the importation would take place in spight of the spirit of the times,
the increasing co-operation of foreign powers agSt the slave trade, the increasing rigor
of the Acts of Congress and the vigilant enforcement of them by the Executive; and
by a fair comparison of this estimate with the considerations opposed to such an
occlusion.

Will a multiplication of States holding slaves, multiply advocates of the importation
of foreign slaves, so as to endanger the continuance of the prohibitory Acts of
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Congress? To such an apprehension seem to be opposed the facts, that the States
holding fewest slaves are those which most readily abolished slavery altogether; that
of the 13 primitive States, Eleven had prohibited the importation before the power
was given to Cong®, that all of them, with the newly added States, unanimously
concurred in exerting that power; that most of the present slaveholding States cannot
be tempted by motives of interest to favor the reopening of the ports to foreign slaves;
and that these, with the States which have even abolished slavery within themselves,
could never be outnumbered in the National Councils by new States wishing for
slaves, and not satisfied with the supply attainable within the U. S.

On the whole, the Missouri question, as a constitutional one, amounts to the question
whether the condition proposed to be annexed to the admission of Missouri would or
would not be void in itself, or become void the moment the territory should enter as a
State within the pale of the Constitution. And as a question of expediency &
humanity, it depends essentially on the probable influence of such restrictions on the
quantity & duration of slavery, and on the general condition of slaves in the U. S.

The question raised with regard to the tenor of the stipulation in the Louisiana Treaty,
on the subject of its admission, is one which I have not examined, and on which I
could probably throw no light if I had.

Under one aspect of the general subject, I cannot avoid saying, that apart from its
merits under others, the tendency of what has passed and is passing, fills me with no
slight anxiety. Parties under some denominations or other must always be expected in
a Gov' as free as ours. When the individuals belonging to them are intermingled in
every part of the whole Country, they strengthen the Union of the Whole, while they
divide every part. Should a State of parties arise, founded on geographical boundaries
and other Physical & permanent distinctions which happen to coincide with them,
what is to controul those great repulsive Masses from awful shocks agSt each other?

The delay in answering your letter made me fear you might doubt my readiness to
comply with its requests. I now fear you will think I have done more than these
justified. I have been the less reserved because you are so ready to conform to my
inclination formerly expressed, not to be drawn from my sequestered position into
public view.

Since I thanked you for the copy of your late volumel I have had the pleasure of
going thro’ it; and I should have been much disappointed, if it had been recd, by the
public with less favor than is everywhere manifested. According to all accounts from
the Continent of Europe, the American character has suffered much there by libels
conveyed by British Prints, or circulated by itinerant Calumniators. It is to be hoped
the truths in your book may find their way thither. Good translations of the Preface
alone could not but open many eyes which have been blinded by prejudices against
this Country.
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TO THOMAS HERTELL.

Dec' 20, 1819. Mad. Mss.

Dear Sir,—

I have been some time a debtor for your favor of Nov' 11th accompanied by a Copy
of your Expos¢.2 It reached me at a time when my attention had some particular calls
on it; and I was so unlucky as to lose by an accident, the answer which I had prepared
for a late mail.

I now repeat the thanks it contained for your communication. I have read with
pleasure the interesting lights in which you have placed a subject, which had passed
thro’ so many able hands. The task of abolishing altogether the use of intoxicating, &
even exhilarating drinks, is an arduous one. If it should not succeed in the extent at
which you aim, your mode of presenting the causes and effects of the prevailing
intemperance, with the obligation & operation of an improved police & of corrective
examples, cannot fail to recompense your efforts tho’ it should not satisfy your
philanthropy & patriotism.

A compleat suppression of every species of stimulating indulgence, if attainable at all,
must be a work of peculiar difficulty, since it has to encounter not only the force of
habit, but propensities in human nature. In every age & nation, some exhilarating or
exciting substance seems to have been sought for, as a relief from the languor of
idleness, or the fatigues of labor. In the rudest state of Society, whether in hot or cold
climates, a passion for ardent spirits is in a manner universal. In the progress of
refinement, beverages less intoxicating, but still of an exhilarating quality, have been
more or less common. And where all these sources of excitement have been unknown
or been totally prohibited by a religious faith, substitutes have been found in opium, in
the nut of the betel, the root of the Ginseng, or the leaf of the Tob®. plant.

1t wd doubtless be a great point gained for our Country, and a great advantage towards
the object of your publication, if ardent spirits could be made only to give way to malt
liquors, to those afforded by the apple & pear, and the lighter & cheaper varieties of
wine. It is remarkable that in the Countries where the grape supplies the common
beverage, habits of intoxication are rare; and in some places almost without example.

These observations, as you may well suppose are not made for notice in a new edition
of your work, of which they are certainly not worthy, even if they should not too
much vary from your own view of the subject. They are meant merely as an
expression to yourself of that respect for the laudable object of the Exposé, and for its
author, of which sincere assurances are tendered.
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TO CLARKSON CROLIUS.

Montpellier, Dec”, 1819. Mad. Mss.

I have received Sir the copy of the Address of the Society of Tammany, with which I
have been politely favored.1

The want of economy in the use of imported articles enters very justly into the
explanation given of the causes of the present general embarrassments. Were every
one to live within his income, or even the savings of the prudent to exceed the deficits
of the extravagant, the balance in the foreign commerce of the nation, could not be
against it. The want of a due economy has produced the unfavorable turn which has
been experienced. Hence the need of specie to meet it, the call on the vaults of the
Banks, and the discontinuance of their discounts, followed by their curtailments:
Hence too the failure of so many Banks, with a diminished confidence in others: And
hence finally a superabundance of debts, without the means of paying them.

The Address seems very justly also to charge much of the general evil by which many
of the Banks themselves have been overwhelmed, on the multiplicity of these
Institutions, and a diffusion of the indiscriminate loans, of which they have been the
sources. It has been made a question whether Banks, when restricted to spheres in
which temporary loans only are made to persons in active business promising quick
returns, do not as much harm to imprudent as good to prudent borrowers. But it can
no longer be a doubt with any, that loan offices, carrying to every man’s door, and
even courting his acceptance of, the monied means of gratifying his present wishes
under a prospect or hope of procrastinated repayments, must, of all devices, be the
one most fatal to a general frugality, and the benefits resulting from it.

The effect of domestic manufactures in diminishing imports, and as far as they are
carried on by hands attracted from abroad, or by hands otherwise idle or less
productively employed at home, without a proportional diminution of the exports,
merits certainly a distinguished attention in marking out an internal system of political
Economy, and in counteracting a tendency in our foreign Commerce to leave a
balance against us. The relief from this source would be more effectual, but for the
circumstance that the articles which contribute much to an excess of our imports over
our exports, are articles, some not likely soon, others perhaps not at all to be produced
within ourselves. There is moreover a feature in the trade between this Country and
most others, which promotes not a little an unfavorable result. Our Exports being
chiefly articles for food, for manufactures, or for a consumption easily surcharged, the
amount of them called for, never exceeds what may be deemed real and definite
wants. This is not the case with our imports. Many of them, some the most costly, are
objects neither of necessity, nor utility; but merely of fancy & fashion, wants of a
nature altogether indefinite. This relative condition of the trading parties, altho’ it may
give to the one furnishing the necessary & profitable articles, a powerful advantage
over the one making its returns in superfluities, on extraordinary occasions of an
interrupted intercourse; yet, in the ordinary and free course of commerce, the
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advantage lies on the other side; and it will be the greater in proportion to the
lengthened credits on which the articles gratifying extravagant propensities are
supplied. Such an inequality must in a certain degree controul itself. It w9 be
compleatly redressed by a change in the public preferences & habits, such as is
inculcated in the address.

In not regarding domestic manufactures as of themselves, an adequate cure for all our
embarrassments, it is by no means intended to detract from their just importance, or
from the policy of legislative protection for them.

However true it may be in general that the industrious pursuits of individuals, ought to
be regulated by their own sagacity & interest, there are practical exceptions to the
Theory, which sufficiently speak for themselves. The Theory itself indeed requires a
similarity of circumstances, and an equal freedom of interchange among commercial
nations, which have never existed. All are agreed also that there are certain articles so
indispensable that no provident nation would depend for a supply of them on any
other nation. But besides these, there may be many valuable branches of manufactures
which if once established, would support themselves, and even add to the list of
exported commodities; but which without public patronage would either not be
undertaken or come to a premature downfall. The difficulty of introducing
manufactures, especially of a complicated character & costly outfit, and above all, in a
market preoccupied by powerful rivals, must readily be conceived. They appear
accordingly to have required, for their introduction into the Countries where they are
now seen in their greatest extent & prosperity, either the liberal support of the
Government, or the aid of exiled or emigrant manufacturers, or both of these
advantages.

In determining the degree of encouragement which can be afforded to domestic
manufactures, it is evident that, among other considerations, a fair comparison ought
to be made of what might be saved by supplies at home during foreign wars, to say
nothing of our own, with the expence of supporting manufactures in times of peace
against foreign competitions in our market. The price of domestic fabrics, tho’ dearer
than foreign, in times of peace, might be so much cheaper in times of war, as to be
cheaper also than the medium price of the foreign taking the two periods together. Yet
the Am". manufacturer if unprotected during the periods of peace w* necessarily be
undermined by the foreign; and he could not be expected to resume his undertaking at
the return of war, knowing the uncertainty of its continuance; and foreseeing his
certain ruin at the end of it. Estimates on these points cannot be made with much
precision, but they ought not on that acc'. to be overlooked; and in making them a
strong leaning ought to be indulged towards the policy of securing to the nation
independent resources within itself.

If I have extended these remarks beyond the proper limits [ must find my apology in

the nature of the subject; & in the tenor of your letter, for Which I pray you to accept
my acknowledgts., with my respects & good wishes.
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TO NOAH WEBSTER.

Montpellier (near Orange Court House Virg®) Jan¥ —, 1820. Mad. Mss.

Dear Sir,—

In looking over my papers in order to purge and finally arrange my files, my attention
fell on your letter of Aug. 20, 1804, in which I was requested to give such information
as I could as to the origin of the change in the Federal Government which took place
in 1788. My answer does not appear, the copy of it having been lost, if one was
retained as is probable. Will you be so obliging as to enable me to replace it, and to
pardon the trouble I am imposing on you; accepting at the same time assurances of
my esteem, and of my friendly respects.

Where can your pamphlet entitled “Sketches of Am" policy” be now obtained; also
that of Mr. Peletiah Webster referred to in your letter.1
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TO JAMES MONROE.

Montplr., Feb¥ 10, 1820. Mad. Mss.

Dear Sir,—

I have duly recd . your fav'. of the Sth followed by a copy of the public documents, for
which I give you many thanks. I shd. like to get a copy of the Journals of the
Convention.1 Are they to be purchased & where?

It appears to me as it does to you, that a coupling of Missouri with Maine, in order to
force the entrance of the former thro’ the door voluntarily opened to the latter is, to
say the least, a very doubtful policy. Those who regard the claims of both as similar &
equal, and distrust the views of such as wish to disjoin them may be strongly tempted
to resort to the expedlent and it w perhaps be too much to say that in no possible
case such a resort ¢4 be justified. But it may at least be said that a very peculiar case
only could supersede the general policy of a direct & magnanimous course, appealing
to the justice & liberality of others, and trusting to the influence of conciliatory
example.

I find the idea is fast spreading that the zeal wi. which the extension, so called, of
slavery is opposed, has, with the coalesced leaders, an object very different from the
welfare of the slaves, or the check to their increase; and that their real object is, as you
intimate, to form a new state of parties founded on local instead of political
distinctions; thereby dividing the Republicans of the North from those of the South,
and making the former instrumental in giving to the opponents of both an ascendancy
over the whole. If this be the view of the subject at Washington it furnishes an
additional reason for a conciliatory proceeding in relation to Maine.

I have been truly astonished at some of the doctrines and deliberations to which the
Missouri question has led; and particularly so at the interpretations put on the terms
“migration or importation &c.” Judging from my own impressions I sh deem it
impossible that the memory of any one who was a member of the Gen. Convention,
could favor an opinion that the terms did not exclusively refer to Migration &
importation into the U. S. Had they been understood in that Body in the sense now put
on them, it is easy to conceive the alienation they would have there created in certain
States; And no one can decide better than yourself the effect they would have had in
the State Conventions, if such a meaning had been avowed by the Advocates of the
Constitution. If a suspicion had existed of such a construction, it w at least have
made a conspicuous figure among the amendments proposed to the Instrument.

I have observed as yet, in none of the views taken of the Ordinance of 1787,
interdicting slavery N. W. of the Ohio, an allusion to the circumstance, that when it
passed, the Cong®. had no authority to prohibit the importaton of slaves from abroad;
that all the States had, & some were in the full exercise of the right to import them;
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and, consequently, that there was no mode in which Cong®. could check the evil, but
the indirect one of narrowing the space open for the reception of slaves. Had a federal
authority then existed to prohibit directly & totally the importation from abroad, can it
be doubted that it w9 have been exerted? and that a regulation having merely the
effect of preventing an interior dispersion of the slaves actually in the U. S. & creating
a distinction among the States in the degrees of their sovereignty, would not have
been adopted, or perhaps, thought of?

No folly in the Spanish Gov' can now create surprise. I wish you happily thro’ the
thorny circumstances it throws in your way. Adieu &c.

PLL v6.0 (generated September, 2011) 23 http://oll.libertyfund.org/title/1940



Online Library of Liberty: The Writings, vol. 9 (1819-1836)

[Back to Table of Contents]

TO JAMES MONROE.

Montp', FebY. 23, 1820 Mad. Mss.

DR Sir,—

I rec. yours of the 19th on Monday. Gen'. Brown who returned from Monticello that
evening has been since with me till 10 O’C today. Your letter found me indisposed
from exposure to a cold wind, without due precaution, And I have continued so. I
write now with a fever on me. This circumstance will account for both the delay & the
brevity in complying with your request.

The pinch of the difficulty in the case stated seems to be in the words “forever,”
coupled with the interdict relating to the Territory N. of L 36° 30".1 If the necessary
import of these words be that they are to operate as a condition on future States
admitted into the Union, and as a restriction on them after admission, they seem to
encounter indirectly the argts. which prevailed in the Senate for an unconditional
admission of Missouri. I must conclude therefore from the assent of the Senate to the
words, after the strong vote on constitutional grounds agSt. the restriction on Missouri,
that there is some other mode of explaining them in their actual application.

As to the right of Cong®. to apply such a restriction during the Territorial Periods, it
depends on the clause in the Constitution specially providing for the management of
these subordinate establishments.

On one side it naturally occurs that the right being given from the necessity of the
case, and in suspension of the great principle of self Gov'. ought not to be extended
farther nor continued longer than the occasion might fairly require.

On the other side it cannot be denied that the Const'. phrase, “to make all rules” &c as
expounded by uniform practice, is somewhat of a ductile nature, and leaves much to
Legislative discretion.

The questions to be decided seem to be whether a ferritorial restriction be an
assumption of illegitimate power, or 2 a measure of legitimate power. And if the latter
only whether the injury threatened to the nation from an acquiescence in the measure,
or from a frustration of it, under all the circumstances of the case, be the greater. On
the first point there is certainly room for difference of Opinion, tho’ for myself I must
own that I have always leaned to the belief that the restriction was not within the true
scope of the Constitution. On the alternative presented by the second point there can
be no room, with the cool and candid, for blame on those acquiescing in a conciliatory
course, the demand for which was deemed urgent, and the course itself deemed not
irreconcilable with the Constitution.
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This is the hasty view of the subject I have taken. I am aware that it may be suspected
of being influenced by the habit of a guarded construction of Const! powers; and [
have certainly felt all the influence that cd, justly flow from a conviction, that an
uncontrouled dispersion of the slaves now in the U. S. was not only best for the
nation, but most favorable for the slaves, also both as to their prospects of
emancipation, and as to their condition in the mean time.

The inflammatory conduct of Mr. King surprises every one. His general warfare agSt.
the slave-holding States, and his efforts to disparage the securities derived from the
Const" were least of all to be looked for. I have noticed less of recurrence to the
contemporary expositions of the Charter than was to be expected from the zeal &
industry of the Champions in Debate. The proceedings of the V®. Convention have
been well sifted; but those of other States ought not to have been Overlooked. The
speeches of Mr. King in Mass™ and Mr. Hamilton in N. York shew the ground on
which they vindicated particularly the Compound rule of representation in Cong®.
And doubtless there are many other evidences of the way of thinking then prevalent
on that & other articles equally the result of a sense of equity & a spirit of mutual
concession.
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TO C. D. WILLIAMS.

Feb? . 1820 Mad. Mss.

I have received your favor of [January 29] accompanied by the pamphlet on the
subject of a circulating medium.1

I have not found it convenient to bestow on the plan proposed the attention necessary
to trace the bearings and operations of new arrangements ingeniously combined on a
subject which in its most simple forms has produced so much discussion among
political Economists.

It cannot be doubted that a paper currency rigidly limited in its quantity to purposes
absolutely necessary, may be made equal & even superior in value to specie. But
experience does not favor a reliance on such experiments. Whenever the paper has not
been convertible into specie, and its quantity has depended on the policy of the Gov'.
a depreciation has been produced by an undue increase, or an apprehension of it. The
expedient suggested in the pamphlet has the advantage of tying up the hands of the
Gov' but besides the possibility of legislative interferences, bursting the fetters, a
discretion vested in a few hands over the Currency of the nation, & of course over the
legal value of its property, is liable to powerful objections; and tho’ confined to a
range of 5 per C', w® have still room for a degree of error or abuse not a little
formidable. The idea also of making foreign currency depending on a foreign will,
and the balance of trade always varying, and at no time reducible to certainty &
precision, standards for a nat! Currency w9 not easily be admitted.

I am sensible Sir that these observations must have been included in your examination
of the subject, and that they are to be regarded in no other light than as an expression
of the respect & acknowledgment, which I pray you to accept for your polite
Communication.
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TO JAMES MONROE.1

Montplr, Mar., 1820

Dr. Sir,—

My nephew R. L. Madison has turned his thoughts to the new acquisition expected
from Spain on our S. Frontier and wishes an official situation there which may be
convenient for the time and improve his future prospects for a growing family. The
reluctance I feel in speaking on all such occasions is heightened in this by the
personal relation which may be supposed to bias me. Leaving the other sources there
for the more general information requisite, I will not permit myself to say more than
that I consider him as not deficient in talents and that to these have been added a
tolerably good education. However agreeable it must of course be to me to see his
interests promoted, I can neither expect nor wish it farther than his pretensions may
bear the test applied to those of others and those that public considerations will
authorize.
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TO J. Q. ADAMS.

Montpl”., June 13, 1820 Mad. Mss.

DR, Sir,—

I have rec? & return my thanks for your polite favor accompanying the Copy of the
printed Journal of the Federal Convention transmitted in pursuance of a late
Resolution of Congress.

In turning over a few pages of the Journal, which is all I have done a casual glance
caught a passage which erroneously prefixed my name to y® proposition made on the
7, day of Sep". for making a Council of six members a part of the Executive branch of
the Gov'. The proposition was made by Col. George Mason one of the Virg?
delegates, & seconded by D'. Franklin.1 I cannot be mistaken in the fact; For besides
my recollection which is sufficiently distinct on the subject, my notes contain the
observations of each in support of the proposition. As the original Journal according
to my extract from it, does not name the mover of y© prop"” the error, I presume must
have had its source in some of the extrinsic communications to you, unless indeed it
was found in some of the separate papers of the Secretary of the Convention, or is to
be ascribed to a copying pen. The degree of symphony in the two names Madison &
Mason may possibly have contributed to the substitution of the one for the other.

This explanation having a reference to others as well as myself, I have thought it wd,

be neither improper nor unacceptable. Along with it I renew the assurance of my high
esteem and cordial respts..
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TO JACOB DE LA MOTTA.

Montpellier, Aug., 1820 Mad. Mss.

Sir,—

I have received your letter of the 7th inst. with the Discourse delivered at the
Consecration of the Hebrew Synagogue at Savannah, for which you will please to
accept my thanks.

The history of the Jews must forever be interesting. The modern part of it is, at the
same time so little generally known, that every ray of light on the subject has its
value.

Among the features peculiar to the Political system of the U. States, is the perfect
equality of rights which it secures to every religious Sect. And it is particularly
pleasing to observe in the good citizenship of such as have been most distrusted and
oppressed elsewhere, a happy illustration of the safety & success of this experiment of
a just & benignant policy. Equal laws protecting equal rights, are found as they ought
to be presumed, the best guarantee of loyalty & love of country; as well as best
calculated to cherish that mutual respect & good will among Citizens of every
religious denomination which are necessary to social harmony and most favorable to
the advancement of truth. The account you give of the Jews of your Congregation
brings them fully within the scope of these observations.

I tender you, Sir, my respects & good wishes
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TO JAMES MONROE.

Montpellier, Nov. 19, 1820 Mad. Mss.

DR, Sir,—

Yesterday’s mail brought me your favor of the 16th, with a copy of your message; the
only one which reached me; no newspaper containing it having come to hand.

The view you have taken of our public affairs cannot but be well received at home,
and increase our importance abroad. The State of our finances is the more gratifying
as it so far exceeds the public hopes. I infer from the language of your letter that the
contest for the Chair terminated in favor of Mr. Taylor, and that it manifested a
continuance of the spirit which connected itself with the Missouri question at the last
session.] This is much to be regretted, as is the clause in the constitution of the new
State, which furnishes a text for the angry & unfortunate discussion. There can be no
doubt that the clause, if against the Constitution of the U. S., would be a nullity; it
being impossible for congress, with, more than without, a concurrence of New or old
members of the Union, to vary the political equality of the States, or their
constitutional relations to each other or to the whole. But it must, to say the least, be
an awkward precedent, to sanction the Constitution of the New State containing a
clause at variance with that of the U. S. even with a declaration that the clause was a
nullity, and the awkwardness might become a very serious perplexity if the admission
of the New State into the Union, and of its Senators & Representatives into Congress,
& their participation in the acts of the latter, should be followed by a determination of
Missouri to remain as it is rather than accede to an annulment of the obnoxious clause.
Would it not be a better course to suspend the Admission until the people of Missouri
could amend their constitution; provided their so doing would put an end to the
controversy and produce a quiet admission at the ensuing session. Or if the objections
to this course be insuperable; may it not deserve consideration, whether the terms of
the clause, would not be satisfied by referring the authority it gives, to the case of free
people of colour not Citizens of other States. Not having the Constitution of Missouri
at hand, I can form no opinion on this point. But a right in the States to inhibit the
entrance of that description of coloured people, it may be presumed, would be as little
disrelished by the States having no slaves, as by the States retaining them. There is
room also for a more critical examination of the Constitutional meaning of the term
“Citizens” than has yet taken place; and of the effect of the various civil
disqualifications applied by the laws of the States to free people of colour.

I do not recollect that Mr. Correa had any direct or explicit conversation with me on
the subject between him & the Gov'.. It is possible that my view of it might have been
inferred from incidental observations; but I have no recollections leading me to the
supposition; unless an inference was made from a question touched on concerning the
precise criterion between a Civilized and uncivilized people, which had no
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connection, in my mind with his diplomatic transactions. What may have passed with
Mr. Jefferson I know not.

I find that Mr. Tench Coxe is desirous of some profitable mark of the confidence of
the Gov'. for which he supposes some opportunities are approaching; and with that
view, that you should be reminded of his public career.1 I know not what precise
object he has in his thoughts, nor how far he may be right in anticipating an opening
for its attainment; and I am aware both of your own knowledge of his public services,
and of your good dispositions towards him. I feel an obligation, nevertheless, to
testify in his behalf, that from a very long acquaintance with him, and continued
opportunities of remarking his political course, I have ever considered him among the
most strenuous & faithful laborers for the good of his Country. At a very early period
he was an able defender of its commercial rights & interest. He was one of the
members of the convention at Annapolis. His pen was indefatigable in demonstrating
the necessity of a new form of Gov". for the nation; & he has steadfastly adhered, in
spite of many warping considerations, to the true principles and policy on which it
ought to be administered. He has also much merit in the active & efficient part he had
in giving impulse to the Cotton cultivation, & other internal interests; and I have
reason to believe that his mind & his pen continue to be occupied with subjects
closely connected with the public welfare. With these impressions of the services he
has rendered, I cannot but own, that any provision that could be proper in itself, &
contribute to make his advanced age more comfortable than it otherwise might be,
would afford me real pleasure. Of its practicability I do not presume to judge.

In looking over the bundle of my letters to Mr. Jones I find one dated in Dec'., 1780,
containing a statement of what passed in the old Congress relative to the proposed
cession of the Missippi to Spain, corresponding precisely with my recollection of it as
explained to youl I was disappointed in finding it limited to that year. My
correspondence ran through a much longer period of which I have proofs on hand,
and from the tenor of the above letters, & my intimacy with him, I have no doubt that
my communications were often of an interesting character. Perhaps the remaining
letters or a part of them may have escaped your search. Will you be so good as to
renew it whenever & wherever the convenient opportunity may admit?

What is become of the Secret journals of the old Congress, & when will the press give
them to the public?

A fever of the Typhus denomination, which has for some months been rambling in
this district of Country, has lately found its way to this spot. Out of 14 patients within
my precincts 5 have died, 2 only have perfectly recovered, & among the rest the
major number are very ill. New Cases also are almost daily occurring. I have
sustained a heavy loss in a young fellow who was educated in Washington a cook, &
was becoming moreover a competent Gardener. I am suffering also much from the
protracted illness of the man charged with my farming business, which exposes the
several crops not yet secured to great neglect & waste.

We have heard nothing particularly of Mrs. Monroe’s health, which we hope has been
fully restored. We have the same hope as to Mr. Gouverneur, who Mr. Hay informed
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me was dangerously ill. With our best wishes for you all, be assured of my
affectionate respects.
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TO MARQUIS DE LA FAYETTE.

Montpellier, Nov" 25, 1820 Mad. Mss.

I have received, my dear friend, your kind letter of July 22, inclosing your printed
opinion on the Election project. It was very slow in reaching me.

I am very glad to find, by your letter, that you retain, undiminished the warm feelings
of friendship so long reciprocal between us; and, by your “opinion,” that you are
equally constant to the cause of liberty so dear to us both. I hope your struggles in it
will finally prevail in the full extent required by the wishes, and adapted to the
exigencies of your Country.

We feel here all the pleasure you express at the progress of reformation on your
Continent. Despotism can only exist in darkness, and there are too many lights now in
the political firmament, to permit it to reign any where, as it has heretofore done,
almost every where. To the events in Spain & Naples has succeeded already, an
auspicious epoch in Portugal. Free States seem indeed to be propagated in Europe, as
rapidly as new States are on this side of the Atlantic: Nor will it be easy for their
births or their growths if safe from dangers within to be strangled by external foes,
who are not now sufficiently united among themselves, are controuled by the aspiring
sentiments of their people, are without money of their own, and are no longer able to
draw on the foreign fund which has hitherto supplied their belligerent necessities.

Here, we are, on the whole, doing well, and giving an example of a free system,
which I trust will be more of a Pilot to a good Port, than a Beacon warning from a bad
one. We have, it is true, occasional fevers, but they are of the transient kind flying off
thro’ the surface, without preying on the vitals. A Gov'. like ours has so many safety-
valves giving vent to overheated passions, that it carries within itself a relief agSt. the
infirmities from which the best of human Institutions cannot be exempt. The subject
which ruffles the surface of public affairs most at present, is furnished by the
transmission of the “Territory” of Missouri from a state of nonage to a maturity for
self-Gov'. and for a membership in the Union. Among the questions involved in it, the
one most immediately interesting to humanity is the question whether a toleration or
prohibition of slavery Westward of the Mississippi, would most extend its evils. The
humane part of the argument against the prohibition, turns on the position, that whilst
the importation of slaves from abroad is precluded, a diffusion of those in the
Country, tends at once to meliorate their actual condition, and to facilitate their
eventual emancipation. Unfortunately, the subject which was settled at the last session
of Congress, by a mutual concession of the parties, is reproduced on the Arena, by a
clause in the Constitution of Missouri, distinguishing between free persons of Colour,
and white persons; and providing that the Legislature of the new State shall exclude
from it the former. What will be the issue of the revived discussion is yet to be seen.
The case opens the wider field as the Constitutions & laws of the different States are
much at variance in the civic character given to free people of colour; those of most of
the States, not excepting such as have abolished slavery, imposing various
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disqualifications which degrade them from the rank & rights of white persons. All
these perplexities develope more & more the dreadful fruitfulness of the original sin
of the African trade.

I will not trouble you with a full Picture of our economics. The cessation of neutral
gains, the fiscal derangements incident to our late war, the inundation of foreign
merchandizes since, and the spurious remedies attempted by the local authorities, give
to it some disagreeable features. And they are made the more so, by a remarkable
downfal in the prices of two of our great Staples Breadstuffs & Tobacco, carrying
privations to every man’s door, and a severe pressure to such as labour under debts for
the discharge of which, they relied on crops & prices which have failed. Time
however will prove a sure Physician for these maladies. Adopting the remark of a
British Senator applied with less justice to his Country, at the commencement of the
revolutionary Contest, we may say, that “altho’ ours may have a sickly countenance,
we trust she has a strong Constitution.”

I see that the bickerings between our Gov™. on the point of tonnage has not yet been
terminated. The difficulty, I should flatter myself, cannot but yield to the spirit of
amity, & the principles of reciprocity entertained by the parties.

You would not, believe me, be more happy to see me at lagrange, than I should be to
see you at Montp'. where you w®. find as zealous a farmer, tho’ not so well cultivated
a farm as Lagrange presents. As an interview can hardly be expected to take place at
both, I may infer from a comparison of our ages a better chance of your crossing the
Atlantic than of mine. You have also a greater inducement in the greater number of
friends whose gratifications would at least equal your own. But if we are not likely to
see one another, we can do what is the next best, communicate by letter what we w
most wish to express in person, and particularly can repeat those sentiments of
affection & esteem, which, whether expressed or not, will ever be most sincerely felt
by your old & steadfast friend.
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TO FRANCIS CORBIN.1

November 26, 1820
DR Sir,—

I had the pleasure of receiving, a few days ago, your favor post-marked the 18th, in
lieu of the greater pleasure with which I should have received you in propria persona.
I am sorry you so readily yielded to the consideration which deprived us of it in
September. The addition of your company would have been felt no otherwise than as
an ingredient highly acceptable to that you would have met here, as well as to Mrs. M.
and myself. For a day or two, indeed, you might have been involved in the common
distress occasioned by the hopeless and expiring condition of the little son of Mrs.
Scott; but even that drawback might not have taken place within the period of your
visit.

You complain of the times, which are certainly very hard; but you have a great
abatement of your comparative suffering in your paper funds, notwithstanding the
suspension of their current productiveness. This is but a lucrum cessans. How many
are feeling the damnum emergens also! Besides, in the event of a necessary sale of
property, (certainly not your case,) the paper property is the only sort that can find a
tolerable and certain market. Whilst I condole with you, therefore, on the hardships in
which you participate, I must congratulate you on your escape from a portion which
afflicts others. The general condition of these is truly lamentable. If debtors to the
Banks, nothing can relieve them but a renewal of discounts, not to be looked for: if
owing debts, for discharging which they have relied on crops or prices, which have
failed, they have no resource but in the sale of property, which none are able to
purchase. With respect to all these, the times are hard indeed; the more so, as an early
change is so little within the reach of any fair calculation.

I do not mean to discuss the question how far slavery and farming are incompatible.
Our opinions agree as to the evil, moral, political, and economical, of the former. I
still think, notwithstanding, that under all the disadvantages of slave cultivation, much
improvement in it is practicable. Proofs are annually taking place within my own
sphere of observation; particularly where slaves are held in small numbers, by good
masters and managers. As to the very wealthy proprietors, much less is to be said. But
after all, (protesting against any inference of a disposition to underrate the evil of
slavery,) is it certain that in giving to your wealth a new investment, you would be
altogether freed from the cares and vexations incident to the shape it now has? If
converted into paper, you already feel some of the contingencies belonging to it; if
into commercial stock, look at the wrecks every where giving warning of the danger.
If into large landed property, where there are no slaves, will you cultivate it yourself?
Then beware of the difficulty of procuring faithful or complying labourers. Will you
dispose of it in leases? Ask those who have made the experiment what sort of tenants
are to be found where an ownership of the soil is so attainable. It has been said that
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America is a country for the poor, not for the rich. There would be more correctness
in saying it is the country for both, where the latter have a relish for free government;
but, proportionally, more for the former than for the latter.

Having no experience on the subject myself, I cannot judge of the numerical point at
which congratulations on additional births cease to be appropriate. I hope that your
7th son will in due time prove that in his case, at least, they were amply called for;
and that Mrs. C. and yourself may long enjoy the event as an addition to your
happiness.

Mrs. M. unites with me in this, and in every assurance of respect and good wishes to
you both.
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TO JAMES MONROE.

Montpellier, Dec”. 28, 1820, Mad. Mss.

Dear Sir,—

I have received your two favors of the 10th & 23d inst. The prospect of a favorable
issue to the difficulties with Spain, is very agreeable. I hope the ratification will arrive
without Clogs on it; and that the acquisition of Florida will give no new stimulus to
the Spirit excited by the case of Missouri. I am glad to learn that a termination of this
case, also is not despaired of. If the new State is to be admitted with a proviso, none
better occurs than a declaration that its admission is not to imply an opinion in
Congress that its Constitution will be less subject to be tested & controuled by the
Constitution of the U. S. than if formed after its admission, or than the Constitutions
of other States now members of the Union.

It is a happy circumstance that the discussions renewed by the offensive clause
introduced by Missouri, are marked by such mitigated feelings in Congress. It argues
well as to the ultimate effect which you anticipate. The spirit and manner of
conducting the opposition to the new State, with the palpable efforts to kindle lasting
animosity between Geographical divisions of the nation will have a natural tendency,
when the feverish crisis shall have passed, to reunite those who never differed as to
the essential principles and the true policy of the Gov'.. This salutary reaction will be
accelerated by candor & conciliation on one side appealing to like dispositions on the
other; & it would be still farther promoted by a liberality with regard to all depending
measures, on which local interests may seem to be somewhat at variance, and may
perhaps be so for a time.

Your dispositions towards Mr. T. Coxe are such as I had counted on. I shall regret, if
it so happen, that nothing can properly be done for him. I feel a sincere interest in
behalf of Doct Eustis.1 The expedient at which you glance would I suppose be in
itself an appropriate provision; but I am sensible of the delicacy of the considerations
which I perceive weigh with you. I wish he could have been made the Gov'. of his
State. It would have closed his public career with the most apt felicity.

Is not the law vacating periodically the described offices an encroachment on the
Constitutional attributes of the Executive?1 The creation of the office is a legislative
act, the appointment of the officer, the joint act of the President & Senate; the tenure
of the Office, (the judiciary excepted,) is the pleasure of the P. alone; so decided at the
commencement of the Gov'. so acted on since, and so expressed in the commission.
After the appointment has been made neither the Senate nor H. of Rep® have any
power relating to it; unless in the event of an impeachment by the latter, and a judicial
decision by the former; or unless in the exercise of a legislative power by both,
abolishing the office itself, by which the officer indirectly looses his place; and even
in this case, if the office were abolished merely to get rid of the tenant, and with a
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view, by its reestablishment, to let in a new one, on whom the Senate would have a
negative, it would be a virtual infringement of the constitutional distribution of the
powers of Government. If a law can displace an officer at every period of 4 years, it
can do so at the end of every year, or at every session of the Senate, and the tenure
will then be the pleasure of the Senate, as much as of the President, & not of the P.
alone. Other very interesting views might be taken of the subject. I never read if I ever
saw the debates on the passage of the law. Nor have I looked for precedents which
may have countenanced it. I suspect that these are confined to the Territories, that
they had their origin in the ordinance of the old Congress in whom all powers of Gov'.
were confounded; and that they were followed by the New Cong®. who have exercised
a very undefined and irregular authority within the Territorial limits; the Judges
themselves being commissioned from time to time, and not during good behaviour, or
the continuance of their offices.
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TO RICHARD RUSH.

Apl. 21, 1821. Mad. Mss.

Dear Sir,—

Your favor of Nov'. 15, came duly to hand, with Mr. Ridgeley’s farming Pamphlet;
for which I return my thanks.

The inflexibility of G. B. on the points in question with the U. S. is a bad omen for the
future relations of the parties. The present commercial dispute, tho’ productive of ill
humor will shed no blood. The same cannot be said of Impressments & blockades.

I have lately recd also Mr. Godwin’s attack on Malthus, which you were so good as to
forward. The work derives some interest from the name of the Author and the singular
views he has taken of the subject. But it excites a more serious attention by its
tendency to disparage abroad the prospective importance of the U. S. who must owe
their rapid growth to the principle combated. 1

In this Country the fallacies of the Author will be smiled at only unless other
emotions should be excited by the frequent disregard of the probable meaning of his
opponent, and by the harshness of comments on the moral scope of his doctrine. Mr.
G. charges him also with being dogmatical. Is he less so himself? and is not Mr. G.
one of the last men who ought to throw stones at Theorists? At the moment of doing it
too he introduces one of the boldest speculations in anticipating from the progress of
chemistry an artificial conversion of the air the water & earth into food for man of the
natural flavour and colour.

My memory does not retain all the features of Mr. Malthus’s System. He may have
been unguarded in his expressions, & have pushed some of his notions too far. He is
certainly vulnerable in assigning for the increase of human food, an arithmetical ratio.
In a Country thoroughly cultivated, as China is said to be, there can be no increase.
And in one as partially cultivated, and as fertile as the U. S. the increase may exceed
the geometrical ratio. A surplus beyond it, for which a foreign demand has failed, is a
primary cause of the present embarrassments of this Country.

The two cardinal points on which the two Authors are at issue, are 1. the prolific
principle in the human race. 2. its actual operation, particularly in the U. S. Mr. G.
combats the extent of both.

If the principle could not be proved by direct facts, its capacity is so analogous to
what is seen throughout other parts of the animal as well as vegetable domain, that it
would be a fair inference. It is true indeed that in the case of vegetables on which
animals feed, and of animals the food of other animals, a more extensive capacity of
increase might be requisite than in the Human race. But in this case also it is required,
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over and above the degree sufficient to repair the ordinary wastes of life, by two
considerations peculiar to man: one that his reason can add to the natural means of
subsistence for an increased number, which the instinct of other animals cannot; the
other, that he is the only animal that destroys his own species.

Waiving however the sanction of analogy, let the principle be tested by facts, either
stated by Mr. G. or which he cannot controvert.

He admits that Sweden has doubled her numbers, in the last hundred years, without
the aid of emigrants. Here then there must have been a prolific capacity equal to an
increase in ten centuries from 2 millions to 1000 mill®.. If Sweden were as populous
ten Centuries ago as now, or should not in ten Centuries to come arrive at a thousand
millions, must not 998 mill®. of births have been prevented; or that number of infants
have perished? And from what causes?

The two late enumerations, in England which shew a rate of increase there much
greater than in Sweden are rejected by Mr. G. as erroneous. They probably are so;
tho’ not in the degree necessary for his purpose. He denies that the population
increases at all. He even appeals with confidence to a comparison of what it has been
with what it is at present as proving a decrease.

There being no positive evidence of the former numbers and none admitted by him of
the Present, resort must be had to circumstantial lights; and these will decide the
question with sufficient certainty.

As a general rule it is obvious that the quantity of food produced in a country
determines the actual extent of its population. The number of people cannot exceed
the quantity of food, and this will not be produced beyond the consumption. There are
exceptions to the rule; as in the case of the U. S. which export food, and of the W.
Indies which import it. Both these exceptions however favor the supposition that there
has been an increase of the English population: England adding latterly imported food
to its domestic stock, which at one period it diminished by exportation. The question
to be decided is whether the quantity of food produced the true measure of the
population consuming it, be greater or less now than heretofore.

In the savage state where wild animals are the chief food, the population must be the
thinnest. Where reared ones are the chief food, as among the Tartars, in a pastoral
State, the number may be much increased. In proportion as grain is substituted for
animal food a far greater increase may take place. And as cultivated vegetables, &
particularly roots, enter into consumption, the mass of subsistence being augmented, a
greater number of consumers, is necessarily implied.

Now, it will not be pretended, that there is at present in England more of forest, and
less of Cultivated ground than in the feudal or even much later periods. On the
contrary it seems to be well understood that the opened lands have been both enlarged
& fertilized; that bread has been substituted for flesh; and that vegetables, particularly
roots have been more & more substituted for both. It follows that the aggregate food
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raised & consumed now, being greater than formerly, the number who consume 1it, is
greater also.

The Report to the Board of Agriculture quoted by Mr. G. coincides with this
inference. The Animal food of an individual which is the smaller part of it, requires,
according to this authority, 2 acres of ground; all the other articles 1% of an acre only.
The report states that a horse requires four acres. It is probable that an ox requires
more, being fed less on grain & more on Grass.

It may be said that Horses which are not eaten are now used instead of oxen which
were. But the horse as noted is supported by fewer acres than the ox; and the oxen
superseded by the horses, form but a small part of the eatable Stock to which they
belong. The inference therefore can at most be but slightly qualified by this
innovation.

The single case of Ireland ought to have warned Mr. G. of the error he was
maintaining. It Seems to be agreed that the population there has greatly increased of
late years; altho’ it receives very few if any emigrants; and has sent out numbers, very
great numbers, as Mr. G. must suppose, to the U. S.

In denying the increase of the Am". population, from its own stock, he is driven to the
most incredible suppositions, to a rejection of the best established facts, and to the
most preposterous estimates & calculations.

He ascribes the rapid increase attested by our periodical lists, wholly to emigrations
from Europe; which obliged him to suppose that from 1790, to 1810 150 thousand
persons were annually transported; an extravagance which is made worse by his mode
of reducing the n°. necessary to one half; and he catches at little notices of remarkable
numbers landed at particular ports, in particular seasons; as if these could be regarded
as proofs of the average arrivals for a long series of years, many of them unfavorable
for such transmigrations. In the year 1817, in which the emigrants were most
numerous, according to Seybert, they did not in the ten Principal ports where with few
if any exceptions they are introduced, exceed 22,240; little more than of the average
annually assumed.

Were it even admitted that our population is the result altogether of emigrations from
Europe, what wd. Mr. G. gain by it?

The Census for 1820 is not yet compleated. There is no reason however, to doubt that
it will swell our numbers to about ten millions. In 1790 the population was not quite
four millions. Here then has been an increase of six millions. Of these six five
millions will have been drawn from the population of G. B. & Ireland. Have the
numbers there been reduced accordingly? Then they must have been 30 years ago,
greater by 5 millions than at this time. Has the loss been replaced? Then, as it has not
been by emigrants, it must have been by an effect of the great principle in question.
Mr. G. may take his choice of the alternatives.
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It is worth remarking that N. England which has sent out such continued swarms to
other parts of the Union for a number of years, has continued at the same time, as the
Census shews to increase in population, altho’ it is well known that it has recd.
comparatively very few emigrants from any quarter; these preferring places less
inhabited for the same reason that determines the course of migrations from N.
England.

The appeal to the case of the black population in the U. S. was particularly
unfortunate for the reasoning of Mr. G. to which it gives the most striking
falsification.

Between the years 1790 & 1810 the number of slaves increased from 694,280 to
1,165,441. This increase at a rate nearly equal to that of the Whites, surely was not
produced by emigrants from Africa. Nor could any part of it have been imported,
(except 30 or 40,0001 into S. Carolina & Georgia,) the prohibition being every where
strictly enforced throughout that period. Louisiana indeed brought an addition
amounting in 1810 to 37,671. This n°. however (to be reduced by the slaves carried
thither from other States prior to 1810) may be regarded as overbalanced by
emancipated blacks & their subsequent offspring. The whole number of this
description in the Census of 1810, amounts to 186,446.

The evidence of a natural and rapid increase of the Blacks in the State of Virginia is
alone conclusive on the subject. Since the Epoch of Independence the importation of
slaves has been uniformly prohibited, and the spirit of the people concurring with the
policy of the law, it has been carried fully into execution. Yet the number of slaves
increased from 292,627 in 1790 to 392,518 in 1810; altho’ it is notorious that very
many have been carried from the State by external purchases and migrating masters.
In the State of Maryland to the North of Virginia whence alone it could be surmised
that any part of them could be replaced, there has been also an increase.

Mr. G. exults not a little (p. 420—2) in the detection of error in a paper read by Mr.
W. Barton in 1791 to the Philosophical Society at Phild®. I have not looked for the
paper; but from the account of it given by Mr. G. a strange error was committed by
Mr. B. not however in the false arithmetic blazoned by Mr. G., but by adding the
number of deaths to that of births in deducing the Productiveness of marriages in a
certain Parish in Massachusetts. But what is not less strange than the lapsus of Mr. B.
is that his critic should overlook the fact on the face of the paper as inserted in his
own Page, that the population of the Parish had doubled in 54 years, in spite of the
probable removals from an old parish to newer settlements; And what is strangest of
all, that he should not have attended to the precise statement in the record, that the
number of births within the period exceeded the number of deaths, by the difference
between 2,247 and 1,113. Here is the most demonstrable of all proofs of an increasing
population unless a Theoretical zeal should suppose that the Pregnant women in the
neighbourhood made lying in visits to Hingham, or that its sick inhabitants chose to
have their dying eyes closed elsewhere.

Mr. G. has not respected other evidence in his hands, which ought to have opened his
eyes to the reality of an increasing population in the U. S. In the population list of
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Sweden, in the authenticity of which he fully acquiesces as well as in the Census of
the U. S. the authenticity of which he does not controvert, there is a particular column
for those under ten years of Age. In that of Sweden, the number is to the whole
population, as 2,484 to 10,000 which is less than %. In that of the U. S. the number is
as 2,016,704 to 5,862,096, which is more than ?. Now Mr. G. refers (p. 442) to the
proportion of the ungrown to the whole population, as testing the question of its
increase. He admits & specifies the rate at which the population of Sweden increases.
And yet with this evidence of a greater increase of the population of the U. S. he
contends that it does not increase at all. An attempt to extricate himself by a
disproportion of children or of more productive parents emigrating from Europe,
would only plunge him the deeper into contradictions & absurdities.

Mr. G. dwells on the Indian Establishment at Paraguay by the Jesuits, which is said
not to have increased as a triumphant disproof of the prolific principle. He places
more faith in the picture of the establishment given by Raynal than is due to the vivid
imagination of that Author, or than the Author appears to have had in it himself. For
he rejects the inference of Mr. G. and reconciles the failure to increase with the power
to increase by assigning two causes for the failure; the small-pox, and the exclusion of
individual Property. And he might have found other causes, in the natural love of
indolence till overcome by avarice & vanity motives repressed by their religious
discipline; in the pride of the men, retaining a disdain of agricultural labour; and in the
female habit of prolonging for several years the period of keeping children to the
breast. In no point of view can a case marked by so many peculiar circumstances &
these so imperfectly known, be allowed the weight of a precedent.

Mr. G. could not have given a stronger proof of the estrangement of his ideas from the
Indian character & modes of life than by his referring to the Missouri Tribes, which
do not multiply, “altho’ they cultivate corn.” His fancy may have painted to him fields
of Wheat, cultivated by the Plough & gathered into Barns, as a provision for the year.
How w. he be startled at the sight of little patches of Maize & squashes, stirred by a
piece of Wood, and that by the Squaws only; the hunters & warriors spurning such an
occupation, & relying on the fruits of the Chase for the support of their Wigwams?
“Corn Eaters” is a name of reproach given by some tribes to others beginning under
the influence of the Whites to enlarge their cultivated spots.

In going over Mr. G® volume, these are some of the remarks which occurred; and in
thanking you for it, I have made them supply the want of more interesting materials
for a letter. If the heretical Work should attract conversations in which you may be
involved, some of the facts, which you are saved the trouble of hunting up, may rebut
misstatements from misinformed friends or illiberal opponents of our Country.

You have not mentioned the cost of Godwin’s book or the pamphlet of Mr. Rigby. I
suspect that they overgo the remnant of the little fund in your hands. If so let me
provide for it. You will oblige me also by forwarding with its cost, the Book Entitled
“The apocryphal New Testament translated from the Original Tongues,” “printed for
W™, Hone Ludgate Hill.”
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TO SPENCER ROANE.

Montp", May 6, 1821. Mad. Mss.
Dear Sir,—
I rec?. more than two weeks ago, your letter of Apl. 17. A visit to a sick friend at a

distance, with a series of unavoidable attentions have prevented an earlier
acknowledgment of it.

Under any circumstances I should be disposed rather to put such a subject as that to
which it relates into your hands than to take it out of them. Apart from this
consideration, a variety of demands on my time would restrain me from the task of
unravelling the arguments applied by the Supreme Court of the U. S. to their late
decision.1 I am particularly aware moreover that they are made to rest not a little on
technical points of law, which are as foreign to my studies as they are familiar to
yours.

It is to be regretted that the Court is so much in the practice of mingling with their
judgments pronounced, comments & reasonings of a scope beyond them; and that
there is often an apparent disposition to amplify the authorities of the Union at the
expence of those of the States. It is of great importance as well as of indispensable
obligation, that the constitutional boundary between them should be impartially
maintained. Every deviation from it in practice detracts from the superiority of a
Chartered over a traditional Gov'. and mars the experiment which is to determine the
interesting Problem whether the organization of the Political system of the U. S.
establishes a just equilibrium; or tends to a preponderance of the National or the local
powers, and in the latter case, whether of the national or of the local.

A candid review of the vicissitudes which have marked the progress of the General
Gov'. does not preclude doubts as to the ultimate & fixed character of a Political
Establishment distinguished by so novel & complex a mechanism. On some occasions
the advantage taken of favorable circumstances gave an impetus & direction to it
which seemed to threaten subversive encroachments on the rights & authorities of the
States. At a certain period we witnessed a spirit of usurpation by some of these on the
necessary & legitimate functions of the former. At the present date, theoretic
innovations at least are putting new weights into the scale of federal sovereignty
which make it highly proper to bring them to the Bar of the Constitution.

In looking to the probable course and eventual bearing of the compound Gov'. of our
Country, I cannot but think that much will depend not only on the moral changes
incident to the progress of society; but on the increasing number of the members of
the Union. Were the members very few, and each very powerful, a feeling of self-
sufficiency would have a relaxing effect on the bands holding them together. Were
they numerous & weak, the Gov. over the whole would find less difficulty in
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maintaining & increasing subordination. It happens that whilst the power of some is
swelling to a great size, the entire number is swelling also. In this respect a
corresponding increase of centripetal & centrifugal forces, may be equivalent to no
increase of either.

In the existing posture of things, my reflections lead me to infer that whatever may be
the latitude of Jurisdiction assumed by the Judicial Power of the U. S. it is less
formidable to the reserved sovereignty of the States than the latitude of power which
it has assigned to the National Legislature; & that encroachments of the latter are
more to be apprehended from impulses given to it by a majority of the States seduced
by expected advantages, than from the love of Power in the Body itself, controuled as
it now 1is by its responsibility to the Constituent Body.

Such is the plastic faculty of Legislation, that notwithstanding the firm tenure which
judges have on their offices, they can by various regulations be kept or reduced within
the paths of duty; more especially with the aid of their amenability to the Legislative
tribunal in the form of impeachment. It is not probable that the Supreme Court would
long be indulged in a career of usurpation opposed to the decided opinions & policy
of the Legislature.

Nor do I think that Congress, even seconded by the Judicial Power, can, without some
change in the character of the nation, succeed in durable violations of the rights &
authorities of the States. The responsibility of one branch to the people, and of the
other branch to the Legislatures, of the States, seem to be, in the present stage at least
of our political history, an adequate barrier. In the case of the alien & sedition laws,
which violated the general sense as well as the rights of the States, the usurping
experiment was crushed at once, notwithstanding the co-operation of the federal
Judges with the federal laws.

But what is to controul Congress when backed & even pushed on by a majority of
their Constituents, as was the case in the late contest relative to Missouri, and as may
again happen in the constructive power relating to Roads & Canals? Nothing within
the pale of the Constitution but sound arguments & conciliatory expostulations
addressed both to Congress & to their Constituents.

On the questions brought before the Public by the late doctrines of the Supreme Court
of the U. S. concerning the extent of their own powers, and that of the exclusive
jurisdiction of Congress over the ten miles square and other specified places, there is
as yet no evidence that they express either the opinions of Congress or those of their
Constituents. There is nothing therefore to discourage a development of whatever
flaws the doctrines may contain, or tendencies they may threaten. Congress if
convinced of these may not only abstain from the exercise of Powers claimed for
them by the Court, but find the means of controuling those claimed by the Court for
itself. And should Congress not be convinced, their Constituents, if so, can certainly
under the forms of the Constitution effectuate a compliance with their deliberate
judgment and settled determination.
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In expounding the Constitution the Court seems not insensible that the intention of the
parties to it ought to be kept in view; and that as far as the language of the instrument
will permit, this intention ought to be traced in the contemporaneous expositions. But
is the Court as prompt and as careful in citing and following this evidence, when agSt.
the federal Authority as when agSt that of the States? (See the partial reference of the
Court to “The Federalist.””)1

The exclusive jurisdiction over the ten miles square is itself an anomaly in our
Representative System. And its object being manifest, and attested by the views taken
of it, at its date, there seems a peculiar impropriety in making it the fulcrum for a
lever stretching into the most distant parts of the Union, and overruling the municipal
policy of the States. The remark is still more striking when applied to the smaller
places over which an exclusive jurisdiction was suggested by a regard to the defence
& the property of the Nation.

Some difficulty, it must be admitted may result in particular cases from the
impossibility of executing some of these powers within the defined spaces, according
to the principles and rules enjoined by the Constitution; and from the want of a
constitutional provision for the surrender of malefactors whose escape must be so
easy, on the demand of the U. States as well as of the Individual States. It is true also
that these exclusive jurisdictions are in the class of enumerated powers, to web. s
subjoined the “power in Congress to pass all laws necessary & proper for their
execution.” All however that could be exacted by these considerations would be that
the means of execution should be of the most obvious & essential kind; & exerted in
the ways as little intrusive as possible on the powers and police of the States. And,
after all, the question would remain whether the better course would not be to regard
the case as an omitted one, to be provided for by an amendment of the Constitution. In
resorting to legal precedents as sanctions to power, the distinctions should ever be
strictly attended to, between such as take place under transitory impressions, or
without full examination & deliberation, and such as pass with solemnities and
repetitions sufficient to imply a concurrence of the judgment & the will of those, who
having granted the power, have the ultimate right to explain the grant. Altho’ I cannot
join in the protest of some against the validity of all precedents, however uniform &
multiplied, in expounding the Constitution, yet I am persuaded that Legislative
precedents are frequently of a character entitled to little respect, and that those of
Congress are sometimes liable to peculiar distrust. They not only follow the example
of other Legislative assemblies in first procrastinating and then precipitating their
acts; but, owing to the termination of their session every other year at a fixed day &
hour, a mass of business is struck off, as it were at shorthand, and in a moment. These
midnight precedents of every sort ought to have little weight in any case.

On the question relating to involuntary submissions of the States to the Tribunal of the
Supreme Court, the Court seems not to have adverted at all to the expository language
when the Constitution was adopted; nor to that of the Eleventh Amendment, which
may as well import that it was declaratory, as that it was restrictive of the meaning of
the original text. It seems to be a strange reasoning also that would imply that a State
in controversies with its own Citizens might have less of sovereignty, than in
controversies with foreign individuals, by which the national relations might be
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affected. Nor is it less to be wondered that it should have appeared to the Court that
the dignity of a State was not more compromitted by being made a party agSt. a
private person than ag™ a co-ordinate Party.

The Judicial power of the U. S. over cases arising under the Constitution, must be
admitted to be a vital part of the System. But that there are limitations and exceptions
to its efficient character, is among the admissions of the Court itself. The Eleventh
Amendment introduces exceptions if there were none before. A liberal & steady
course of practice can alone reconcile the several provisions of the Constitution
literally at variance with each other; of which there is an example in the Treaty Power
& the Legislative Power on subjects to which both are extended by the words of the
Constitution. It is particularly incumbent, in taking cognizance of cases arising under
the Constitution, and in which the laws and rights of the States may be involved, to let
the proceedings touch individuals only. Prudence enjoins this if there were no other
motive, in consideration of the impracticability of applying coercion to States.

I am sensible Sir, that these ideas are too vague to be of value, and that they may not
even hint for consideration anything not occurring to yourself. Be so good as to see in
them at least an unwillingness to disregard altogether your request. Should any of the
ideas be erroneous as well as vague, I have the satisfaction to know that they will be
viewed by a friendly as well as a candid eye.
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TO PETER S. DU PONCEAU.

Chic. Hist. Soc.

May, 1821
ay Mss.

Dr. Sir,—

I canot return my thanks for your address on the subject of a central seminary of
Jurisprudence without offering my best wishes for the success of such an Institution.

The Citizens of the U. S. not only form one people governed by the same code of
laws, in all cases falling within the range of the Federal authority, but as Citizens of
the different States, are connected by a daily intercourse & by multiplying
transactions, which give to all an interest in the character, & in a reciprocal
knowledge of the State laws also.

It is not only desirable therefore that the national code should receive whatever
improvements the cultivation of law as a science may impart but that the local codes
should be improved in like manner, and a general knowledge of each facilitated by an
infusion of every practicable identity through the whole.

All these objects must be promoted by an Institution concentrating the talents of the
most enlightened of the Legal profession, and attracting from every quarter the pupils
most devoted to the studies leading to it.

Such an assemblage in such a position would have particular advantages for taking a
comprehensive view of the local codes, for examining their coincidences and their
differences, and for pointing out whatever in each might deserve to be adopted into
the others, and it can not be doubted that something would be found in each worthy of
a place in all.

This would be a species of consolidation having the happy tendency to diminish local
prejudices, to cherish mutual confidence and to accommodate the intercourse of
business between citizens of different States, without impairing the constitutional
separation & Independence of the States themselves, which are deemed essential to
the security of individual liberty as well as to the preservation of Republican
Government.

Uniformity in the laws of the States might have another effect not without its value.
These laws furnish in many cases the very principles & rules on which the decisions
of the national Tribunal are to be hinged. A knowledge of them in such cases is
indispensable. The difficulty of acquiring it whilst the several codes vary so much is
obvious, and is a motive for imposing on the Judges of the Supreme Court of the
Nation those itinerary duties which may suit neither their years nor can long be
practicable within the expanding field of them, and which moreover preclude those
enriching “lucubrations” by which they might do fuller justice to themselves, fulfill
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the better expectations at home, and contribute the more to the national character
abroad.

I recd some time ago your recommendation of Mr. [Lardner Clark] Vanuxem for the

Chemical Chair in the University of Virg® President Cooper has borne his testimony
also in favor of Mr. Vanuxem. Nothing can yet be s9 on the prospect of his success,
the other candidates not being yet known, and the time even of opening the University
being uncertain.
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TO SPENCER ROANE.

Montpellier, June 29, 1821 Mad. Mss.
Dear Sir,—
[ have TeCd, and return my thanks for your obliging communication of the 20th

instant. The papers of “Algernon Sidney” have given their full lustre to the arguments
agst the suability of States by individuals, and agSt the projectile capacity of the power
of Congress within the “ten miles square.” The publication is well worthy of a
Pamphlet form, but must attract Public attention in any form.

The Gordian Knot of the Constitution seems to lie in the problem of collision between
the federal & State powers, especially as eventually exercised by their respective
Tribunals. If the knot cannot be untied by the text of the Constitution it ought not,
certainly, to be cut by any Political Alexander.

I have always thought that a construction of the instrument ought to be favoured, as
far as the text would warrant, which would obviate the dilemma of a Judicial
rencounter or a mutual paralysis; and that on the abstract question whether the federal
or the State decisions ought to prevail, the sounder policy would yield to the claims of
the former.

Our Governmental System is established by a compact, not between the Government
of the U. States, and the State Governments; but between the States, as sovereign
communities, stipulating each with the others, a surrender of certain portions, of their
respective authorities, to be exercised by a Common Gov'. and a reservation, for their
own exercise, of all their other Authorities. The possibility of disagreements
concerning the line of division between these portions could not escape attention; and
the existence of some Provision for terminating regularly & authoritatively such
disagreements, not but be regarded as a material desideratum.

Were this trust to be vested in the States in their individual characters, the
Constitution of the U. S. might become different in every State, and would be pretty
sure to do so in some; the State Gov'®. would not stand all in the same relation to the
General Gov'., some retaining more, others less of sovereignty; and the vital principle
of equality, which cements their Union thus gradually be deprived of its virtue. Such a
trust vested in the Gov'. representing the whole and exercised by its tribunals, would
not be exposed to these consequences; whilst the trust itself would be controulable by
the States who directly or indirectly appoint the Trustees: whereas in the hands of the
States no federal controul direct or indirect would exist the functionaries holding their
appointments by tenures altogether independent of the General Gov'..

Is it not a reasonable calculation also that the room for jarring opinions between the
National & State tribunals will be narrowed by successive decisions sanctioned by the
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Public concurrence; and that the weight of the State tribunals will be increased by
improved organizations, by selections of abler Judges, and consequently by more
enlightened proceedings? Much of the distrust of these departments in the States,
which prevailed when the National Constitution was formed has already been
removed. Were they filled everywhere, as they are in some of the States, one of which
I need not name, their decisions at once indicating & influencing the sense of their
Constituents, and founded on united interpretations of constitutional points, could
scarcely fail to frustrate an assumption of unconstitutional powers by the federal
tribunals.

Is it too much to anticipate even that the federal & State Judges, as they become more
& more co-ordinate in talents, with equal integrity, and feeling alike the impartiality
enjoined by their oaths, will vary less & less also in their reasonings & opinions on all
Judicial subjects; and thereby mutually contribute to the clearer & firmer
establishment of the true boundaries of power, on which must depend the success &
permanency of the federal republic, the best Guardian, as we believe, of the liberty,
the safety, and the happiness of men. In these hypothetical views I may permit my
wishes to sway too much my hopes. I submit the whole nevertheless to your perusal,
well assured that you will approve the former, if you cannot join fully in the latter.

Under all circumstances I beg you to be assured of my distinguished esteem & sincere
regard.
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TO JOSEPH GALES.

Montp'. August 26, 1821 Mad. Mss.

Dear Sir,—

I thank you for your friendly letter of the 20th, inclosing an extract from notes by
Judge Yates, of debates in the Convention of 1787, as published in a N. Y. paper.1
The letter did not come to hand till yesterday.2

If the extract be a fair sample, the work about to be published will not have the value
claimed for it. Who can believe that so palpable a misstatement was made on the floor
of the Convention, as that the several States were political Societies, varying from the
lowest Corporation to the highest Sovereign; or that the States had vested a/l the
essential rights of sovereignty in the Old Congress? This intrinsic evidence alone,
ought to satisfy every candid reader of the extreme incorrectness of the passage in
question. As to the remark that the States ought to be under the controul of the Gen'
Gov'. at least as much as they formerly were under the King & B. Parliament, it
amounts as it stands when taken in its presumable meaning, to nothing more than
what actually makes a part of the Constitution; the powers of Cong® being much
greater, especially on the great points of taxation & trade than the B. Legislature were
ever permitted to exercise.

Whatever may have been the personal worth of the 2 delegates from whom the
materials in this case were derived, it cannot be unknown that they represented the
strong prejudices in N. Y. agst the object of the Convention which was; among other
things to take from that State the important power over its commerce to which it was
peculiarly attached and that they manifested, untill they withdrew from the
Convention, the strongest feelings of dissatisfaction agSt. the contemplated change in
the federal system and as may be supposed, agSt. those most active in promoting it.
Besides misapprehensions of the ear therefore, the attention of the notetaker w.
materially be warped, as far at least as, an upright mind could be warped, to an
unfavorable understanding of what was said in opposition to the prejudices felt.

I have thought it due to the kind motives of your communication to say thus much;
but, I do it in the well founded confidence, that your delicacy will be a safeguard agSt.
my being introduced into the Newspapers. Were there no other objection to it, there
would be an insuperable one in the alternative of following up the task, or acquiescing
in like errors as they may come before the public.

With esteem & friendly respects
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TO JOHN G. JACKSON.

Montp"., Dec" 27, 1821. Mad. Mss.

Dear Sir,—

Your favor of the 9th came to hand a few days ago only; and the usages of the season,
with some additional incidents have not allowed me time for more promptly
acknowledging its friendly contents.

You were right in supposing that some arrangement of the Mass of papers
accumulated through a long course of public life would require a tedious attention
after my final return to a private station. I regret to say that concurring circumstances
have essentially interfered with the execution of the task. Becoming every day more
& more aware of the danger of a failure from delay, I have at length set about it in
earnest; and shall continue the application as far as health and indispensable
avocations will permit.

With respect to that portion of the Mass which contains the voluminous proceedings
of the Convention, it has always been my intention that they should, some day or
other, see the light. But I have always felt at the same time the delicacy attending such
a use of them; especially at an early season. In general I have leaned to the
expediency of letting the publication be a posthumous one. The result of my latest
reflections on the subject, I cannot more conveniently explain, than by the inclosed
extract from a letter1confidentially written since the appearance of the proceedings of
the Convention as taken from the notes of Chf. Just®. Yates.

Of this work I have not yet seen a copy. From the scraps thrown into the Newspapers
I cannot doubt that the prejudices of the author guided his pen, and that he has
committed egregious errors at least, in relation to others as well as myself.

That most of us carried into the Convention a profound impression produced by the
experienced inadequacy of the old Confederation, and by the monitory examples of
all similar ones ancient & modern, as to the necessity of binding the States together by
a strong Constitution, is certain. The necessity of such a Constitution was enforced by
the gross and disreputable inequalities which had been prominent in the internal
administrations of most of the States. Nor was the recent & alarming insurrection
headed by Shays, in Massachusetts without a very sensible effect on the pub. mind.
Such indeed was the aspect of things that in the eyes of all the best friends of liberty a
crisis had arrived which was to decide whether the Am". Experiment was to be a
blessing to the world, or to blast forever the hopes which the republican cause had
inspired; and what is not to be overlooked the disposition to give to a new system all
the vigour consistent with Republican principles, was not a little stimulated by a
backwardness in some quarters towards a Convention for the purpose, which was
ascribed to a secret dislike to popular Gov'and a hope that delay would bring it more
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into disgrace, and pave the way for a form of Gov'. more congenial with Monarchical
or Aristocratical Predilections.

This view of the crisis made it natural for many in the Convention to lean more than
was perhaps in strictness warranted by a proper distinction between causes temporary
as some of them doubtless were, and causes permanently inherent in popular frames
of Gov'. It is true also, as has been sometimes suggested that in the course of
discussions in the Convention, where so much depended on compromise, the patrons
of different opinions often set out on negotiating grounds more remote from each
other, than the real opinions of either were from the point at which they finally met.

For myself, having from the first moment of maturing a political opinion down to the
present one, never ceased to be a votary of the principle of self Gov'., I was among
those most anxious to rescue it from the danger which seemed to threaten it; and with
that view was willing to give to a Gov'. resting on that foundation, as much energy as
would insure the requisite stability and efficacy. It is possible that in some instances
this consideration may have been allowed a weight greater than subsequent reflection
within the Convention, or the actual operation of the Gov'". would sanction. It may be
remarked also that it sometimes happened that opinions as to a particular modification
or a particular power of the Gov'. had a conditional reference to others which
combined therewith would vary the character of the whole.

But whatever might have been the opinions entertained in forming the Constitution, it
was the duty of all to support it in its true meaning as understood by the nation at the
time of its ratification. No one felt this obligation more than I have done; and there are
few perhaps whose ultimate & deliberate opinions on the merits of the Constitution
accord in a greater degree with that Obligation.

The departures from the true & fair construction of the instrument have always given
me pain, and always experienced my opposition when called for. The attempts in the
outset of the Gov'. to defeat those safe, if not necessary, & those politic if not
obligatory amendments introduced in conformity to the known desires of the Body of
the people, & to the pledges of many, particularly myself when vindicating &
recommending the Constitution, was an occurrence not a little ominous. And it was
soon followed by indications of political tenets, and by rules, or rather the
abandonment of all rules of expounding it, wl were capable of transforming it into
something very different from its legitimate character as the offspring of the National
Will. I wish I could say that constructive innovations had altogether ceased.

Whether the Constitution, as it has divided the powers of Gov'. between the States in
their separate & 1in their united Capacities, tends to an oppressive aggrandlzement of
the Gen! Gov' or to an Anarchical Independence of the State Gov'™. is a problem
which time alone can absolutely determine. It is much to be wished that the division
as it exists or may be made with the regular sanction of the people, may effectually
guard ag®". both extremes; for it cannot be doubted that an accumulation of all Power
in the Gen. Gov'. w. as naturally lead to a dangerous accumulatlon in the Executive
hands, as that the resumption of all power by the several States w9, end in the

PLL v6.0 (generated September, 2011) 54 http://oll.libertyfund.org/title/1940



Online Library of Liberty: The Writings, vol. 9 (1819-1836)

calamities incident to contiguous & rival Sovereigns; to say nothing of its effect in
lessening the security for sound principles of administration within each of them.

There have been epochs when the Gen'. Gov'. was evidently drawing a disproportion
of power into its vortex. There have been others when States threatened to do the
same. At the present moment it w9, seem that both are aiming at encroachments, each
on the other. One thing however is certain, that in the present condition and temper of
the Community, the Gen'. Gov'. cannot long succeed in encroachments contravening
the will of a Majority of the States, and of the people. Its responsibility to these wd.,
as was proved on a conspicuous occasion, quickly arrest its career. If, at this time, the
powers of the Gen'. Gov' be carried to unconstitutional lengths, it will be the result of
a majority of the States & of the people, actuated by some impetuous feeling, or some
real or supposed interest, overruling the minority, and not of successful attempts by
the Gen! Gov'. to overpower both.

In estimating the greater tendency in the political System of the Union to a

subversion, or to a separation of the States composing it, there are some
considerations to be taken into the account which have been little Adverted to by the
most oracular Authors on the Science of Gov'. and which are but imperfectly
developed as yet by our own experience. Such are the size of the States, the number of
them, the territorial extent of the whole, and the degree of external danger. Each of
these, I am persuaded, will be found to contribute its impulse to the practical direction
which our great Political Machine is to take.

We learn, for the first time, the second loss sustained by your parental affection. You
will not doubt the sincerity with which we partake the grief produced by both. I wish
we could offer better consolations, than the condoling expressions of it. These must
be derived from other sources. Afflictions of every kind are the onerous conditions
charged on the tenure of life; and it is a silencing if not a satisfactory vindication of
the ways of Heaven to man that there are but few who do not prefer an acquiescence
in them to a surrender of the tenure itself.

We have had for a great part of the last & present years, much sickness in our own
family, and among the black members of it not a little mortality. Mrs. Madison &
Payne [Todd] were so fortunate as to escape altogether. I was one of the last attacked
& that not dangerously. The disease was a typhoid fever, at present we are all well &
unite in every good wish to Mrs. J & yourself & to Mary, & the rest of your family.
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JONATHAN BULL & MARY BULL (1821).

Chic. Hist. Soc.

(Written but not published at the period of the Missouri Mass

question.)

Jonathan Bull & Mary Bull, who were descendants of old Jn°. Bull, the head of the
family, had inherited contiguous estates in large tracts of land. As they grew up &
became well acquainted, a partiality was mutually felt, and advances on several
occasions made towards a matrimonial connection. This was particularly
recommended by the advantage of putting their two estates under a common
superintendence. Old B. however as guardian of both and having long been allowed
certain valuable privileges within the Estates with which he was not long content had
always found the means of breaking off the match which he regarded as a fatal
obstacle to his secret design of getting the whole property into his own hands.

At a moment favorable as he thought for the attempt, he brought suit agSt. both, but
with a view of carrying it on in a way that would make the process bear on the parties
in such different modes times and degrees as might create a jealousy & discord
between them. J. & M. had too much sagacity to be duped. They understood well old
Bull’s character and situation. They knew that he was deeply versed in all the
subtleties of the law, that he was of a stubborn & persevering temper, and that he had
moreover a very long purse. They were sensible therefore that the more he
endeavoured to divide their interests & their defence of the suit the more they ought to
make a common cause, and proceed in a concert of measures. As this could best be
done by giving effect to the feelings long entertained for each other, an intermarriage
was determined on, & solemnized with a deed of settlement as usual in such opulent
matches, duly executed, and no event certainly of the sort was ever celebrated by a
greater fervor or variety of rejoicings among the respective tenants of the parties.
They had a great horror of falling into the hands of old B. and regarded the marriage
of their proprietors under whom they held their freeholds as the surest mode of
warding off the danger. They were not disappointed. United purses and good
advocates compelled old B. after a hard struggle to withdraw the suit, and relinquish
forever not only the new pretensions he had set up but the old privileges he had been
allowed.

The marriage of J. and M. was not a barren one. On the contrary every year or two
added a new member to the family and on such occasions the practice was to set off a
portion of land sufficient for a good farm to be put under the authority of the child on
its attaining the age of manhood, and these lands were settled very rapidly by tenants
going as the case might be from the estates, sometimes of J. sometimes of M. and
sometimes partly from one & partly from the other.

Oth 1 th

It happened that at the expiration of the non-age of the 10™. or 117 fruit of the

marriage some difficulties were started concerning the rules & conditions of declaring
the young party of age, and of giving him as a member of the family, the management
of his patrimony. Jonathan became possessed with a notion that an arrangement ought
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to be made that would prevent the new farm from being settled and cultivated, as in
all the latter instances, indiscriminately by persons removing from his and M’s estate
and confine this privilege to those going from his own; and in the perverse humour
which had seized him, he listened moreover to suggestions that M. had some undue
advantage from the selections of the Head Stewards which happened to have been
made much oftener out of her tenants than his.

Now the prejudice suddenly taken up by J. agSt. the equal right of M’s tenants to
remove with their property to new farms, was connected with a peculiarity in Mary’s
person not as yet noticed. Strange as it may appear, the circumstance is not the less
true, that M. when a Child had unfortunately recd from a certain African dye, a stain
on her left arm which had made it perfectly black, and withal somewhat weaker than
the other arm. The misfortune arose from a Ship from Africa loaded with the article
which had been permitted to enter a river running thro’ her estate, and dispose of a
part of the noxious cargo. The fact was well known to J. at the time of their marriage,
and if felt as an objection, it was in a manner reduced to nothing by the comely form
and pleasing features of M. in every other respect, by her good sense and amiable
manners; and in part perhaps by the large and valuable estate she brought with her.

In the unlucky fit however which was upon him, he looked at the black arm, and
forgot all the rest. To such a pitch of feeling was he wrought up that he broke out into
the grossest taunts on M. for her misfortune; not omitting at the same time to remind
her of his long forbearance to exert his superior voice in the appointment of the Head
Steward. He had now he said got his eyes fully opened, he saw everything in a new
light, and was resolved to act accordingly. As to the Head Steward he w9, let her see
that the appointment was virtually in his power; and she might take her leave of all
chance of ever having another of her tenants advanced to that station, and as to the
black arm, she should, if the colour could not be taken out, either tear off the skin
from the flesh or cut off the limb; For it was his fixed determination, that one or other
should be done, or he w9, sue out a divorce, & there should be an end of all
connection between them and their Estates. I have examined he said well the marriage
settlement, and flaws have been pointed out to me, that never occurred before, by
which I shall be able to set the whole aside. White as I am all over, I can no longer
consort with one marked with such a deformity as the blot on your person.

Mary was so stunned with the language she heard that it was some time before she
could speak at all; and as the surprise abated, she was almost choked with the anger &
indignation swelling in her bosom. Generous and placable as her temper was, she had
a proud sensibility to what she thought an unjust & degrading treatment, which did
not permit her to suppress the violence of her first emotions. Her language
accordingly for a moment was such as these emotions prompted. But her good sense,
and her regard for J. whose qualities as a good husband she had long experienced,
soon gained an ascendency, and changed her tone to that of sober reasoning &
affectionate expostulation. Well my dear husband you see what a passion you had put
me into. But it is now over, and I will endeavor to express my thoughts with the
calmness and good feelings which become the relation of wife & husband.
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As to the case of providing for our child just coming of age, I shall say but little. We
both have such a tender regard for him and such a desire to see him on a level with his
brethren as to the chance of making his fortune in the world, that I am sure the
difficulties which have occurred will in some way or other be got over.

But I cannot pass so lightly over the reproaches you cast on the colour of my left arm,
and on the more frequent appointment of my tenants than of yours to the head-
stewardship of our joint estates.

Now as to the first point, you seem to have forgotten, my worthy partner, that this
infirmity was fully known to you before our marriage, and is proved to be so by the
deed of settlement itself. At that time you made it no objection whatever to our Union;
and indeed how could you urge such an objection, when you were conscious that you
yourself was not entirely free from a like stain on your own person. The fatal African
dye, as you well know, had found its way into your abode as well as mine; and at the
time of our marriage had spots & specks scattered over your body as black as the skin
on my arm. And altho’ you have by certain abrasions and other applications, taken
them in some measure out, there are visible remains which ought to soften at least
your language when reflecting on my situation. You ought surely when you have so
slowly and imperfectly relieved yourself from the mortifying stain altho’ the task was
comparatively so easy, to have some forbearance and sympathy with me who have a
task so much more difficult to perform. Instead of that you abuse me as if [ had
brought the misfortune on myself, and could remove it at will; or as if you had
pointed out a ready way to do it, and I had slighted your advice. Yet so far is this from
being the case that you know as well as I do that [ am not to be blamed for the origin
of the sad mishap, that [ am as anxious as you can be to get rid of it; that you are as
unable as | am to find out a safe & feasible plan for the purpose; and moreover that I
have done everything I could, in the meantime, to mitigate an evil that cannot as yet
be removed. When you talk of tearing off the skin or cutting off the unfortunate limb,
must I remind you of what you cannot be ignorant that the most skilful surgeons have
given their opinions that if so cruel an operation were to be tried, it could hardly fail
to be followed by a mortification or a bleeding to death. Let me ask too whether,
should neither of the fatal effects ensue, you would like me better in my mangled or
mutilated condition than you do now? And when you threaten a divorce and an
annulment of the marriage settlement, may I not ask whether your estate w9, not
suffer as much as mine by dissolving the partnership between them? I am far from
denying that I feel the advantage of having the pledge of your arm, your stronger arm
if you please, for the protection of me & mine; and that my interests in general have
been and must continue to be the better for your aid & counsel in the management of
them. But on the other hand you must be equally sensible that the aid of my purse will
have its value, in case old B. or any other rich litigious fellow should put us to the
expense of another tedious lawsuit. And now that we are on the subject of loss & gain,
you will not be offended if I take notice of a report that you sometimes insinuate that
my estate according to the rates of assessment, does not pay its due share into the
common purse. | think my dear J. that if you ever entertained this opinion you must
have been led into it by a very wrong view of the subject as to the direct income from
rents, there can be no deficiency on my part there; the rule of apportionment being
clear & founded on a calculation by numbers. And as to what is raised from the
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articles bought & used by my tenants, it is difficult to conceive that my tenants buy or
use less than yours, considering that they carry a greater amount of crops to market
the whole of which it is well known they lay out in articles from the use of which the
bailiff regularly collects the sum due. It w9, seem then that my tenants selling more,
buy more; buying more use more, and using more pay more. Meaning however not to
put you in the wrong, but myself in the right, I do not push the argument to that
length, because I readily agree that in paying for articles bought & used you have
beyond the fruits of the soil on which I depend ways & means which I have not. You
draw chiefly the interest we jointly pay for the funds we were obliged to borrow for
the fees & costs the suit of Old Bull put us to. Your tenants also turn their hands so
ingeniously to a variety of handicrafts & other mechanical productions, that they
make not a little money from that source. Besides all this, you gain much by the fish
you catch & carry to market; by the use of your teams and boats in transporting and
trading on the crops of my tenants; and indeed in doing that sort of business for
strangers also. This is a fair statement on your side of the account, with the drawback
however, that as your tenants are supplied with a greater proportion of articles made
by themselves, than is the case with mine, the use of which articles does not
contribute to the common purse, they avoid in the same proportion, the payments
collected from my tenants. If [ were to look still farther into this matter and refer you
to every advantage you draw from the union of our persons & property, I might
remark that the profits you make from your teams & boats & which enable you to pay
your quota in great part, are drawn from the preference they have in conveying &
disposing of the products of my soil; a business that might fall into other hands in the
event of our separation. I mention this as I have already sd. not by way of complaint
for I am well satisfied that your gain is not altogether my loss in this more than in
many other instances; and that what profits you immediately may profit me also in the
long run. But I will not dwell on these calculations & comparisons of interest which
you ought to weigh as well as myself as reasons agSt the measure to which you
threaten a resort. For when I consult my own heart & call to mind all the endearing
proofs you have given of yours geing in sympathy with it, I must needs hope that
there are other ties than mere interest to prevent us from ever suffering a transient
resentment on either side, with or without cause, to bring on both all the consequences
of a divorce; consequences too which w9 be a sad inheritance indeed for our
numerous and beloved offspring.

As to the other point relative to the Head Stewards I must own, my worthy husband,
that I am altogether at a loss for any cause of dissatisfaction on your part or blame on
mine. It is true as you say that they have been oftener taken from among my tenants
than yours, but under other circumstances the reverse might as well have happened. If
the individ'® appointed had made their way to the important trust by corrupt or
fallacious means; if they had been preferred merely because they dwelt on my estate,
or had succeeded by any interposition of mine contrary to your inclination; or finally
if they had administered the trust unfaithfully, sacrificing your interests to mine, or
the interests of both to selfish or unworthy purposes in either of these cases you wid
have ground for your complaints. But I know J. that you are too just and too candid
not to admit that no such ground exists. The head Stewards in question ¢4, not have
been appointed without your own participation as well as mine. They were
recommended to our joint choice by the reputed fairness of their characters, by their

PLL v6.0 (generated September, 2011) 59 http://oll.libertyfund.org/title/1940



Online Library of Liberty: The Writings, vol. 9 (1819-1836)

tried fidelity & competency in previous trusts, and by their exemption from all
charges of impure & grasping designs, and so far were they from being partial to my
interest at the expense of yours, that they were rather considered by my tenants as
leaning to a management more favorable to yours than to mine. I need not say that I
allude to the bounties direct or indirect to your teams & boats, to the hands employed
in your fisheries, and to the looms and other machineries which with". such
encouragement w4, not be able to meet the threatened rivalships of interfering
neighbors. I say only that these ideas were in the heads of some of my tenants. For
myself [ s not have mentioned them but as a defence agSt. what [ must regard as so
unfounded that it ought not to be permitted to make a lasting impression. 1

But laying aside all these considerations, I repeat my dear J. that the appt of the Head
Steward lies as much if not more with you than with me. Let the choice fall where it
may, you will find me faithfully abiding by it, whether it be thought the best possible
one or not, and sincerely wishing that he may equally improve better opportunities of
serving us both than was the lot of any of those who have gone before him.

J. who had a good heart as well as sound head & steady temper was touched with this
tender & considerate language of M. and the bickering wl had sprung up ended as
the quarrels of lovers always, & of married folks sometimes do, in increased affection
& confidence between the parties.
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TO HEZEKIAH NILES.1

Chic. Hist. Soc.

Montpellier Jany 8 1822.
ontpellier Jany Mss.

In Ramsay’s History of the American Revolution vol:2, pa.
300-301 is the following passage.

“Mr. Jay was instructed to contend for the right of the U. States to the free navigation
of the river Mississippi, and if an express acknowledgement of it could not be
obtained, he was restrained from acceding to any stipulation by which it should be
relinquished. But in February 1781, when Lord Cornwallis was making rapid progress
in overruning the Southern States, and when the mutiny of the Pennsylvania line and
other unfavorable circumstances depressed the spirits of the Americans, Congress, on
the recommendation of Virginia, directed him to recede from his instructions so far as
they insist on the free navigation of that part of the Mississippi which lies below the
thirty first degree of North Latitude, provided such cession should be unalterably
insisted on by Spain, and provided the free navigation of the said river above the said
degree of North Latitude should be acknowledged and guaranteed by his Catholic
Majesty, in common with his own subjects.”

In this account of the instruction to Mr. Jay to relinquish the navigation of the
Mississippi below the Southern boundary of the U. States, the measure would seem to
have had its origin with the State of Virginia.

This was not the case: and the very worthy historian, who was not at that period a
member of Congress, was led into his error by the silence of the journals as to what
had passed on the subject previous to Feb” 15, 1781, when they agreed to the
instruction to make the relinquishment, as moved by the Delegates of Virginia in
pursuance of instructions from the Legislature. It was not unusual with the Secretary
of Congress to commence his entries in the Journal with the stage in which the
proceedings assumed a definitive character; omitting, or noting on separate &
informal sheets only, the preliminary stages.

The Delegates from Virg® had been long under instructions from their State to insist
on the right to the navigation of the Mississippi; and Congress had always included it
in their ultimatum for peace. As late as the 4th of Oc" 1780 (see the secret Journals of
that date) they had renewed their adherence to this point by unanimously agreeing to
the report of a Committee to whom had been referred “certain instructions to the
delegates of Virg® by their constituents and a letter of May 29 from Mr. Jay at
Madrid,” which reportl prohibited him from relinquishing the right of the U. States to
the free navigation of the River Mississippi into and from the sea, as asserted in his
former instructions. And on the 17th of the same month, October (see the secret
Journals of that date) Congress agreed to the report of a Committee explaining the
reasons & principles on which the instructions of October the 4th were founded.

PLL v6.0 (generated September, 2011) 61 http://oll.libertyfund.org/title/1940



Online Library of Liberty: The Writings, vol. 9 (1819-1836)

Shortly after this last measure of Congress, the Delegates of S. Carolina & Georgia,
seriously affected by the progress and views of the Enemy in the Southern States, and
by the possibility that the interference of the Great neutral powers might force a peace
on the principle of Uti possidetis, whilst those States or parts of them might be in the
military occupancy of G. Britain, urged with great zeal, within & without doors, the
expediency of giving fresh vigour to the means of driving the enemy out of their
country by drawing Spain into an alliance, and into pecuniary succours, believed to be
unattainable without yielding our claim to the navigation of the Mississippi. The
efforts of those Delegates did not fail to make proselytes till at length it was
ascertained that a number was disposed to vote for the measure sufficient without the
vote of Virginia and it happened that one of the two delegates from that State
concurred in the policy of what was proposed [see the annexed letter of Nov' 25 &
extract of Dec' 5, 1788, from J. Madison to Jos. Jones].

In this posture of the business, Congress was prevailed on to postpone any final
decision untill the Legislature of Virginia could be consulted; it being regarded by all
as very desirable, when the powers of Congress depended so much on the individual
wills of the States, that an important member of the Union, on a point particularly
interesting to it, should receive every conciliatory mark of respect, and it being
calculated also that a change in the councils of that State might have been produced
by the causes producing it in others.

A joint letter bearing date Dec' 13, 1780 [which see annexed] was accordingly written
by the Delegates of Virginia to Governor Jefferson to be laid before the Legislature
then in session simply stating the case and asking instructions on the subject; without
any expression of their own opinions, which being at variance could not be expressed
in a letter to be signed by both.

The result of these communications from the Delegates was a repeal of the former
instructions and a transmission of different ones, the receipt of which, according to an
understanding when the decision of Congress was postponed, made it incumbent on
the two Delegates to bring the subject before Congress. This they did by offering the
instruction to M. Jay agreed to on the 15th of Feb”. 1781 and referred to in the
historical passage above cited.

It is proper to add that the instant the menacing crisis was over the Legislature of
Virginia revoked the instruction to her Delegates to cede the navigation of the
Mississippi and that Congress seized the first moment also for revoking theirs to M".
Jay.

I have thought a statement of these circumstances due to truth; and that its accuracy
may be seen to depend not on memory alone the copies of contemporary documents
verifying it are annexed.

In the hope that this explanation may find its way to the notice of some future
Historian of our Revolutionary transactions I request for it a place, if one can be
afforded, in your Register, where it may more readily offer itself to his researches
than in publications of more transient or diffusive contents.
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With Friendly Respects
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TO JAMES MONROE.

Montpellier, May 6, 1822. Mad. Mss.

Dear Sir,

This will probably arrive at the moment for congratulating you on the close of the
scene in which your labours are blended with those of Congress. When will your

recess from those which succeed commence; and when & how much of it will be

passed in Albemarle? We hope for the pleasure of halts with us, & that Mrs. M &
others of your family will be with us.

Mr. Anduaga I observe casts in our teeth the postponement of the recognition of
Spanish America til the cession of Florida was secured, and taking that step
immediately after.1 This insinuation will be so readily embraced by suspicious minds,
and particularly by the wiley Cabinets of Europe, that I cannot but think it might be
well to take away that pretext against us, by an Exposé, brought before the public in
some due form, in which our conduct would be seen in its true light. An historical
view of the early sentiments expressed here in favor of our neighbours, the successive
steps openly taken, manifesting our sympathy with their cause, & our anticipation of
its success, more especially our declarations of neutrality towards the contending
parties as engaged in a civil, not an insurrectionary, war, would shew to the world that
we never concealed the principles that governed us, nor the policy which terminated
in the decisive step last taken. And the time at which this was taken, is surely well
explained, without reference to the Florida Treaty, by the greater maturity of the
Independence of some of the new States, & particularly by the recent revolution in
Mexico which is able not only to maintain its own Independence, but to turn the scale
if it were doubtful, in favor of the others. Altho’ there may be no danger of hostile
consequences from the Recognising act, it is desirable that our Republic should stand
fair in the eyes of the world, not only for its own sake, but for that of Republicanism
itself. Nor would perhaps a conciliatory appeal to the candour & liberality of the
better part of Europe be a superfluous precaution, with a view to the possible
collisions with Spain on the Ocean, & the backing she may receive from some of the
great powers friendly to her or unfriendly to us. Russia has, if I mistake not,
heretofore gone far in committing herself against a separation of the Colonies from
Spain. And her enterprising policy agt. revolutionary events every where make it the
more probable that she may resent the contrast to it in that of the U. S. I am aware that
these ideas cannot be new to you, & that you can appreciate them much better than I
can. But having the pen in my hand I have permitted them to flow from it. It appears
that the Senate have been discussing the precedents relating to the appointment of
public Ministers. One question is, whether a Public Minister be an officer in the strict
constitutional sense.]1 If he is, the appointment of him must be authorized by law, not
by the President & Senate. If on the other hand, the appointment creates the office, the
office must expire with the appointment, as an office created by Law expires with the
law; & there can be no difference between Courts to which a Public Minister had been
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sent, & those to which one was sent for the first time. According to my recollection
this subject was on some occasion carefully searched into, & it was found that the
practice of the Gov'. had from the beginning been regulated by the idea that the places
or offices of Pub. Ministers & Consuls existed under the law & usages of Nations, and
were always open to receive appointments as they might be made by competent
authorities.

Other questions may be started as to Commissions for making Treaties; which when
given to a public Minister employ him in a distinct capacity; but this is not the place,
nor am [ the person, to pursue the subject.

We had a hard winter & our wheat fields exhibit the proof of it. To make the matter
worse, the fly has commenced its ravages in a very threatening manner, a dry cold
spell will render them very fatal. I know not the extent of the evil. There has been of
late a reanimation of prices for the last crop, occasioned by the expected opening of
the W. India Trade; but there is so little remaining in the hands of the Farmers, that
the benefit will be scarcely felt by them.
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TO JAMES MONROE.

Montpellier, May 18, 1822. Mad. Mss.

Dear Sir,

I am just favored with yours of the 12th, in which you ask whether I recollect any case
of a “nomination of an officer of the Army to a particular office, to take rank from a
certain date, in which the Senate have interposed to give rank from another date?” and
again, whether I recollect “any instances of filling original vacancies, in civil or
military Offices in the recess of the Senate, where authority was not given by law?”

On the first point I have no particular recollection, but it is possible that there may
have been cases such as you mention.1 The journals of the Senate will of course
present them if they ever existed. Be the fact as it may, it would seem that such an
interposition of the Senate, would be a departure from the naked authority to decide
on nominations of the Executive. The tenure of the officer, in the interval bn the two
dates, where that of the Senate was the prior one would be altogether of the Senate’s
creation; or if understood to be made valid by the Commission of the President, would
make the appointment originate with the Senate, not with the President; nor would a
posteriority of the date of the Senate, possibly be without some indirect operation
beyond the competency of that Body.

On the second point, although my memory cannot refer to any particular
appointments to original vacancies in the recess of the Senate, I am confident that
such have taken place under a pressure of circumstances, where no legal provision
had authorized them. There have been cases where offices were created by Congress,
and appointments to them made with the sanction of the Senate, which were
notwithstanding found to be vacant in consequence of refusals to accept them, or of
unknown death of the party at the time of the appointment, and thence filled by the
President alone. I have a faint impression that instances of one or both occurred
within the Mississippi Territory. These however were cases of necessity. Whether
others not having that basis have occurred my present recollections do not enable me
to say.

In the inclosed English Newspaper is sketched a debate in the House of Commons
throwing light on the practice there with respect to filling military vacancies in certain
cases. If I understand the sketch from a very slight perusal, the rule of promotion is
not viewed as applicable to original vacancies. In the abstract it has always appeared
to me desirable that the door to special merit should be widened as far as could
possibly be reconciled with the general Rules of promotion. The inconveniency of a
rigid adherence to this Rule gave birth to Brevets; and favors every permitted mode of
Relaxing it, in order to do justice to superior capacity for public service.
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The aspect of things at Washington to which you allude could escape the notice of no
one who ever looks into the Newspapers. The only effect of a political rivalship
among the members of the Cabinet which I particularly anticipated & which I believe
I mentioned once in conversation with you, was an increased disposition in each to
cultivate the good will of the President. The object of such rivalship on & through the
proceedings of Congress is to be ascribed I hope to a peculiarity and Combination of
circumstances not likely often to recur in our Annals.1

I am afraid you are too sanguine in your inferences from the absence here of causes
which have most engendered & embittered the spirit of party in former times & in
other Countries. There seems to be a propensity in free Gov'. which will always find
or make subjects, on which human opinions & passions may be thrown into conflict.
The most, perhaps that can be counted on, & that will be sufficient, is, that the
occasions for party contests in such a Country & Gov'. as ours, will be either so slight
or so transient, as not to threaten any permanent or dangerous consequences to the
character & prosperity of the Republic. But I must not forget that I took up my pen
merely to answer your two inquiries, and to remind you that you omitted to answer
mine as to your intended movements after the release from your confinement at
Washington.
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TO EDWARD LIVINGSTON.

Montp"., July 10, 1822 Mad. Mss.

DR Sir,

I was favored some days ago with your letter of May 19, accompanied by a copy of
your Report to the Legislature of the State on the subject of a penal Code. 1

I should commit a tacit injustice if I did not say that the Report does great honor to the
talents and sentiments of the Author. It abounds with ideas of conspicuous value and
presents them in a manner not less elegant than persuasive.

The reduction of an entire code of criminal jurisprudence, into statutory provisions,
excluding a recurrence to foreign or traditional codes, and substituting for technical
terms, more familiar ones with or without explanatory notes, cannot but be viewed as
a very arduous task. I sincerely wish your execution of it may fulfil every expectation.

I cannot deny, at the same time, that I have been accustomed to doubt the
practicability of giving all the desired simplicity to so complex a subject, without
involving a discretion, inadmissible in free Gov'. to those who are to expound and
apply the law. The rules and usages which make a part of the law, tho’ to be found
only in elementary treatises, in respectable commentaries, and in adjudged cases,
seem to be too numerous & too various to be brought within the requisite compass;
even if there were less risk of creating uncertainties by defective abridgments, or by
the change of phraseology.

This risk w9 seem to be particularly incident to a substitution of new words &
definitions for a technical language, the meaning of which had been settled by long
use and authoritative expositions. When a technical term may express a very simple
idea, there might be no inconveniency or rather an advantage in exchanging it for a
more familiar synonyme, if a precise one could be found. But where the technical
terms & phrases have a complex import, not otherwise to be reduced to clearness &
certainty, than by practical applications of them, it might be unsafe to introduce new
terms & phrases, tho’ aided by brief explanations. The whole law expressed by single
terms, such as “trial by jury, evidence, &c, &c.” fill volumes, when unfolded into the
details which enter into their meaning.

I hope it will not be thought by this intimation of my doubts I wish to damp the
enterprize from which you have not shrunk. On the contrary I not only wish that you
may overcome all the difficulties which occur to me; but am persuaded that if
compleat success shd. not reward your labors, there is ample room for improvements
in the criminal jurisprudence of Louisiana as elsewhere which are well worthy the
exertion of your best powers, and wh will furnish useful examples to other members
of the Union. Among the advantages distinguishing our compound Gov'. it is not the
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least that it affords so many opportunities and chances in the local Legislatures, for
salutary innovations by some, which may be adopted by others; or for important
experiments, which, if unsuccessful, will be of limited injury, and may even prove
salutary as beacons to others. Our political system is found also to have the happy
merit of exciting a laudable emulation among the States composing it, instead of the
enmity marking competitions among powers wholly alien to each other.

I observe with particular pleasure the view you have taken of the immunity of
Religion from civil jurisdiction, in every case where it does not trespass on private
rights or the public peace. This has always been a favorite principle with me; and it
was not with my approbation, that the deviation from it took place in Cong®., when
they appointed Chaplains, to be paid from the Nat'. Treasury. It would have been a
much better proof to their Constituents of their pious feeling if the members had
contributed for the purpose, a pittance from their own pockets. As the precedent is not
likely to be rescinded, the best that can now be done, may be to apply to the Const".
the maxim of the law, de minimis non curat.

There has been another deviation from the strict principle in the Executive
Proclamations of fasts & festivals, so far, at least, as they have spoken the language of
injunction, or have lost sight of the equality of a/l religious sects in the eye of the
Constitution. Whilst I was honored with the Executive Trust I found it necessary on
more than one occasion to follow the example of predecessors. But I was always
careful to make the Proclamations absolutely indiscriminate, and merely
recommendatory; or rather mere designations of a day, on which all who thought
proper might unite in consecrating it to religious purposes, according to their own
faith & forms. In this sense, I presume you reserve to the Gov'. a right to appoint
particular days for religious worship throughout the State, without any penal sanction
enforcing the worship. I know not what may be the way of thinking on this subject in
Louisiana. I should suppose the Catholic portion of the people, at least, as a small &
even unpopular sect in the U. S., would rally, as they did in Virg?®. when religious
liberty was a Legislative topic, to its broadest principle. Notwithstanding the general
progress made within the two last centuries in favour of this branch of liberty, & the
full establishment of it, in some parts of our Country, there remains in others a strong
bias towards the old error, that without some sort of alliance or coalition between
Gov'. & Religion neither can be duly supported. Such indeed is the tendency to such a
coalition, and such its corrupting influence on both the parties, that the danger cannot
be too carefully guarded agSt. And in a Gov'. of opinion, like ours, the only effectual
guard must be found in the soundness and stability of the general opinion on the
subject. Every new & successful example therefore of a perfect separation between
ecclesiastical and civil matters, is of importance. And I have no doubt that every new
example, will succeed, as every past one has done, in shewing that religion & Gov'.
will both exist in greater purity, the less they are mixed together. It was the belief of
all sects at one time that the establishment of Religion by law, was right & necessary;
that the true religion ought to be established in exclusion of every other; And that the
only question to be decided was which was the true religion. The example of Holland
proved that a toleration of sects, dissenting from the established sect, was safe & even
useful. The example of the Colonies, now States, which rejected religious
establishments altogether, proved that all Sects might be safely & advantageously put
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on a footing of equal & entire freedom; and a continuance of their example since the
declaration of Independence, has shewn that its success in Colonies was not to be
ascribed to their connection with the parent Country. If a further confirmation of the
truth could be wanted, it is to be found in the examples furnished by the States, which
have abolished their religious establishments. I cannot speak particularly of any of the
cases excepting that of Virg®. where it is impossible to deny that Religion prevails
with more zeal, and a more exemplary priesthood than it ever did when established
and patronised by Public authority. We are teaching the world the great truth that
Gov'. do better without Kings & Nobles than with them. The merit will be doubled
by the ?ther lesson that Religion flourishes in greater purity, without than with the aid
of Gov'.

My pen I perceive has rambled into reflections for which it was not taken up. I recall
it to the proper object of thanking you for your very interesting pamphlet, and of
tendering you my respects and good wishes.

J. M. presents his respects to Mr. [Henry B(?)]. Livingston and requests the favor of

him to forward the above inclosed letter to N. Orleans or to retain it as his brother
may or may not be expected at N. York.
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TO W. T. BARRY.

Aug4, 1822 Mad. Mss.
DR Sir,
I recd. some days ago your letter of June 30, and the printed Circular to which it

refers.

The liberal appropriations made by the Legislature of Kentucky for a general system
of Education cannot be too much applauded. A popular Government, without popular
information, or the means of acquiring it, is but a Prologue to a Farce or a Tragedy;
or, perhaps both. Knowledge will forever govern ignorance: And a people who mean
to be their own Governors, must arm themselves with the power which knowledge
gives.

I have always felt a more than ordinary interest in the destinies of Kentucky. Among
her earliest settlers were some of my particular friends and Neighbors. And I was
myself among the foremost advocates for submitting to the Will of the “District” the
question and the time of its becoming a separate member of the American family. Its
rapid growth & signal prosperity in this character have afforded me much pleasure;
which is not a little enhanced by the enlightened patriotism which is now providing
for the State a Plan of Education embracing every class of Citizens, and every grade
& department of Knowledge. No error is more certain than the one proceeding from a
hasty & superficial view of the subject: that the people at large have no interest in the
establishment of Academies, Colleges, and Universities, where a few only, and those
not of the poorer classes can obtain for their sons the advantages of superior
education. It is thought to be unjust that all should be taxed for the benefit of a part,
and that too the part least needing it.

If provision were not made at the same time for every part, the objection would be a
natural one. But, besides the consideration when the higher Seminaries belong to a
plan of general education, that it is better for the poorer classes to have the aid of the
richer by a general tax on property, than that every parent should provide at his own
expence for the education of his children, it is certain that every Class is interested in
establishments which give to the human mind its highest improvements, and to every
Country its truest and most durable celebrity.

Learned Institutions ought to be favorite objects with every free people. They throw
that light over the public mind which is the best security against crafty & dangerous
encroachments on the public liberty. They are the nurseries of skilful Teachers for the
schools distributed throughout the Community. They are themselves schools for the
particular talents required for some of the Public Trusts, on the able execution of
which the welfare of the people depends. They multiply the 